
0000011 

u.s. Deputment of ]Ultfeo 

Office of Legal Counsci 

!>by 30.1005 
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SErllORDEP.VTI' G~ COUNSEL, CENTRAL INTI:LLIGENCE AGL'l:CY 

!k App/;cc.tion of Un/ltd S/ata Obligmioru Un1u-Arn!rl6-rif the 
Com~nriOll Agaill.f1 TcrllJre (I)·Ctrtaln Tecr.m'!"u thaI May Be 

Usod In 1M InrurogotiOIl a/High Ycb, clQ:utb Dt.lain, ... 

Y O!I have '-'ked UI to ~ddr." whethe, :ettain ·'."har.ced Ir.t""TOgation technique!"' 
.mp!o~d by the Centn.l !nt.Ulg.,..~e A8e~ ("CIA'1 in the i"'=Olro.ti~n of high value oJ Qaeta 
dettine ... ue conS;lWlt wiL~ United SUI ... obligltions ur,de.c Arncle 16 of tbe UO;led N.~o,,", 
ColIVcnaon Aglin.! Tonure iUId Otoer C:utl, II-.humlJl 01 Degtllfir.g Tr~tmen! or Punishm.:u. 
Dec. 10, 19S4, S. Treaty Doc. No. 100-20, \465 U.NTS is (emered illlo for« for US 
No,· 20, 1994) rCAT')o W. co!IC:~d. thlt u" oftnes. !eci!niques, S'Jbject to the CIA· 1 cm!i.!l 
,cr.ening (;fitm> and limiations '-lid tt! "".ed,~ ufeg'Jordl, is cor.sil1~c with United S:a,es 
obiigali(HU under AIticlel6.' 

By il$ t .... m l, A1ti=l. 16 is limited \0 eoneu(1 "illlin ~Ierrilory un~er [Unit'!!! Stales] 
juris<liction." Wt conclude thll territory cnder Unit..:! Sate! jurisdietion inciudts,'1 mon.I.fU! 

, Our or.>lys4 cj <o~:I"JSicl1n,." limited to!ho Ip<CiJ\c; lep! i<to!> .... :u!:lnn ill tbi> m<~= W" 
flO!< O)~t .. ~ ba..-e p='i"",ly cotdode<l ~"'" <:l1l>:5c Iocbaiq= ... .>bplo r!lo U<:.ll;s >nd <ai,,,,,:<I.! "''"'!ci-"ed by 
the m;~tioto ~" ..... <Io<s IIOll"iol.tc Il" .. fe:le:llpr,moin"" "" """'"~ ~ed at II U.S.c. II !]'O-l}4JA. 
S .. "'.,.<>rand_to. John A. lti=. Secio, DQoty Grn .... 1 COW".sel, Cr.=n! L,le!li,,,,,,,,, ""<n<)'. fro", S~ G. 
BM'oury. Princi""l Deputy ..... iotL"t: A!totr.:y G'=>~ Ofico: of l<pl Cou=l. f .... "-ppll,.non Of I~ U.S.C 
Ii ]Ha-1Jj(1j 10 C.fl,i. fw.u;-.· .. lMl Me;' 8. /.Iud in ." /rO«~,,*," ., ~ f.1rb V.I., a/ Q«<!o D<tc •. ,,, 
(Mo, 10. lOOl)~ ft. ""to II .. ".~ to: Joht. A. Ril:1O, Senio: D<jl\lI)" Gen«Ol Co·-"".sci. c.o'.I>l Lo:elli= 
"'Set>:y, fro., SCOvell G. B~. PriIIdp! ~ A .. i>Im A,'lo""')' Grn...-.!, ()!!ice of l<pl Co=!. R. 
I.Pfli~i"'" of It u.s.c fJ lJf()'l)toU 10 Iio. C_~iMd Uu 9fQrloilo rta.;I'l"" 10 , • • lnl,""g'~010 ., Hilit 
Vm~. 01 Q",,,, D<1a/~«I (MaJ W, lOOS) (cooc:!odi"l flu, the >n<i~ """bi~ 11>' c!the<e te:h::u;."", .. aWl 
,-<>, ,;ol3:e Ill. fal,n! prn.",itio. 0" to=o). The j'I.ll'lvice p!ovido.j in !bi • .,eme.'>I"d::nt 60cs ,.0\ ,.~" the 
l"'Iioy .;".~ of~'" 00;>0.1.11".'" <:lJOIti« co::::mi."II1l".<.., of ""r ioturop:ia1 ::>oL,><><!,. 



Qver ",-hidl the U~itO<! States exor::ise. IIle~rt de f&e:o lulMricy D Ih~ gove"m::eIll. B1Jed on 
CIA aUlll'lnces, we und'H:.,..d *.a.: the illlerrogillio:lS CQ not tm place in Iny suc.~ l!W. We 
tl:erefore ronclude thlt Article 16 is i~iljlplicable 10 the CIA's irJerlogllioo I'actices a.nd tn.1 
til1ll~ prlruoe$ thus caMOt vio!a:e Article 16. FurthI!', the Uritw St.!tes undenool:: il.! 
ob!ioatiQ:n ullder Article 16 rubjeol to I ~~ res=tiol!, which, ~ rtJevlr.t ~.", c:Qlicitly 
limits time oblig>.tioru 10 ''the QUo:!, \llluSl.Waoo l:1hum1nt treatm.:u . prohibi:ed by ~e Fifth 
AmClldme!l! . . . to the Constit\l~Q~ of the U~i~ S:a:e:;,"~ There is I strOl".g argume:u 1M 
through this re$ervatior. the Sen.ue il:tcnced to limit the ~ of United SlItes obligci~OI u."Id~ 
Article 16 :0 tho,. imposed by the re!.'"lnr proYilions of ~", ConstiWlion. As constru..:! by the 
courI$, the Fifth Amendme:u d<:lq .. 0\ &p~ty to oIiel1$ outside the United St:le:>. The CL" has 
lIS$W"o;d ~ thu the i=ogation tn::n.";ques are not used will'in the U~~ed Sme$ 01" against 
United States ~=~, ;nduclios both United States ,itiul'.l.~d Ilwful pern,,"ent resident>. 
Secaus. the geographic I;mimion 00 the ~ of Article I 6 r<ol.~e;:sj! ilu.pp~cair!e \0 th~ CIA 
ir~e:ro~n [l.rogr&m in any-~OI,"~ nffi! ·r,OC.seade in this m.= .. OO,""" die pro::i,e ,ffeel, jf 
~~r, of!.;e Smue reservatio~ Or. the googropbic re.a. orUnite~ Stues obligaiions u~du Micle 
16. Forlhese reasons, we conclude inp.rt n tim theime:Togation Io::hniques where &ltd .. u,~ 
by the CrA Ire not 'iUbjeellO. ",\1 I:cr,[ore do nO! ';oltt" Articl, ! 6 

Nctv.;c,sWlding Ibue cor.dusions, you have Iiso uked wn otru,r lhe intUlogation. 
I.(;hr.;ques II is5\Je ",wid viollte the ,ub.:anlive 'llI\darci, ~p?\ic:!;,!, 10 the Unit..:! Stares uodor 
Article 16 if, CODtruy 10 ou:" conclu,ion in Part U. \hQ~ stl.1da:ds cid e:r;tend 10 Ihe CIA 
ir.tmogalian proy .. .", AI; detail..:! te~ow in Put In, the rolevan: eilnslrain: ~.ere. !Sl1)m:r'i 
Article 16 did apply, W<luld ~ th, Fifth Al::endm<:!l!'S p<o~.ibition of exCQJti.e condu<;\ !.hal 
~.noeb \he conscience.'" 11:.. S"pre:r., Court Iw eniphl,iud I~.t whe.the:- CQr.duCI. ",!loeb me 
e<ms<;ienc-e" is • highly CO.,tOXl-~~~...ifie Uld flCl.-dejlOooent qu05l;o,. The Court, however. hu 
not set fonh with p<ecision I tjlOcif:c 10.11 fer lS.eruin"S u.+.et!:te: co"d~et ClII be ,aid 10 ~!bocl: 
the corucier.ee'· u.d has dhd';",od the ability 10 do..,. Mo,...,v", th,.,., Ire [ow S"pr~" .• CO\lfl 
e .. es l<idres,ing wheth .. roM",: "shoci:.! the C(lnsci,n~" ar.d th e few cases tIle,e ue hvelli 
L';sen i~ ~'Cf}" <!ifferenl con'eXls"from that whi~h ~ consider h .. e 

For these re:.rons, we cannot m forth Of apply. procise lest for lIS~rtI.ining ·.:lIetOO
conduct can b'e &aid to "sho<:k Iht consei.nco" Ne,<rtl:elul. the COIm', "'hem the 
conscienc-e" ~= do provide ~"'. ,isnpOStllhlt can go.;ide OIl' "'quiT)". In pvtiCl.l!v. on 
boLane,e tile c.u~ are be,t .ud to 'eqtri," a dewmination ",,,ethe, (r., ~nWct is "'vbitra.,), ~~ 
the conr.iMio:ci , ena, '" Co:mty of ScCUI1l'tftlO V. UK·if. 523 U.S 833, 846 (1998) (ci:l~lO~ 

136 Cc:<tJ. RK 1619! (1990) '" we UjOi.li.o. t~~,~ , Il;, ::ij;IuJI at>d F.""edl:h Ar,:Cll:tm.r.""'" 00l';p/i<abi, io. 
,hi. coO!:xI. 



omitted); thi( [s, wbethe:" it involv~~ tile "exercise of power witilout tlly n==r.able justiiica~oo 
io tht s:mc;c of a lo:gitima!e govem:nenw obj!dive: ii. "[Cjon1uet inteJ\ded 10 injure ill so:r.. 
Wi y unjus:ifiabl. by any gov=u.1 ineerO$[ isllle son of offici/.l ac:ion mOl! til:ely 10 riS\! 10 
the C<lnscienOMh<>eking level." [d, ~ 849 f u from being =i:uliorl!.!ly amitrary, the 
imerrogltion tllChr.lque.! II i$!Ue hm Ire e."llploy<:d by we eL ... OOy IJ re.uonably dee:r.ed 
neo:;ess.ary 10 pro(eGI agaiJ'.st grlIVl' LI,.~!l1O Un:!ed SUt<:f ;n!=,' ddermic¥,ion Ib.I is c.o.d. 
al CIA Headquarter!, with ~put from the Qn-soer.e imerrosl:lion tum, puriruam 10 carefUl 
$ct=ling procedures that tIl$Ilre lbat the l!cltniques will be w.d IS little IS possible on u fev.· 
detalnees as po .. ible. Moreover. the tedu>iques bave b«n w tM ly designed to mir.im~tm 
risl: of IUffe:ing or injwy and \0 avoid ir.flic:ing Illy serious or luting I'h)'sicaJ Or psychologicoJ 
hum. V.eo:!ieaJ screening, rnoniloti..g. and ongoing c ... oluar.iON li:r:ber 1"" .... sud! risk. 
Signifi~,t1y. you ht~ infomcd \U thot the CIA believes tha: tl'.i. pogram is largety Tl!~:bl. 
for pr .... er.ting I ""bsequec: Ilead:: "'ithin Ih. U,,;tod S:a:es . B= tl' .• CIA btW"ogauon 
progrmn is earefuUy.iimitcd 10 further • vital gO=,,".enl.in:erut &r.d d~gnod I'HVoid 
UM=Ury or seriOus filfm, Wt oor.cb~e tl'''1 it (:0111>01 be ~id 10 be oollltil\ltio",,!iy ~bilT!l)' 

The Supreme Court' , rlecisio:u .bo sugge'l II-... e it i . ... prO~rill' to amsid ... wb<:ther. ,~ 
light of"u.ditio",1 exe..'"Utive bel:tvio'. of c.:m:emporny praotioe, and the mndal'11~ ofbl:lM 
generally appli ed 10 them," II,. of the t~rUqU!3 in the CIA im:rrog'tio~ ProSfll:tl "i~ sO 
egregio'JS. 50 out: .... eoru;. that it ]]"..1y birly be ,,,; :! to shock Ie.; ccr.ll:ll'.poruy consc:kn.e." ,eI ~t 
847 n.S. We hIve not found evidence of traditional ueoJIive behavior 0: oo~tempo;ary prl cti~ 
either wndemnins or oondoning !Jl i!:terrog.lion progrlm wofully Jimi~ed to further I vi:aI 
government btuest I.I:d designo.:l to ayoid U:l.~=sary or Wl0"-l nann. We rn:ognize. 
bo\\-ev .... U"tUS(l, of oae."cive inte."TOguion techniques i.~ ctbc: oon~exll-;" different setting>. 
for other fII!:pClles, Of l bsem L". CLl.. ' s ufeguard.-might be tho"gbt !() M,had L~e oansde~c<: " 
Cf.. e.g .• RocNr. Y. Calijornia. 342 U.S. 165. 172 (\952) (tbd;ng ~~1I .,..,:npir.g the r.0l:l3::/l of. 
criminal defe:l<lam (0 ObiliD evic:::oe "$~oe'" " e CQruei~c<:"1; U.s. Army Fidel Manual 3 4_j} ' 

Imdlig."ce 1m_negation (1~2) (,FI.W Mcnual 3'(·51") (cellil illg g\J i ~eli~e! for jnt<:rrogni~c.s 
in the context ofmdi(iorW warfare): Oe;ar.ment of Stll~. Co\;mry RejXJm on H.man Rigt.:! 
Practice! (describing mman·righl$ lburo eoruler.",ro by Th. Un:led St~t.I). We belie-' •• 
bow.v~, Ihu •• c~ ofth.~e ot~er eon«",,,. which we desWbe mor e fully below. differ.; erit;:ally 
from the CIA in:erro~.!ion P'O£l'-"" b "'lor' tha( wonld be Ilfll .... so""bl. to ig:r.ofe in euroioing 
whether the condu;t invok ed in the CIA prog.-am ".~o'k!sJ the OOnle ... nporll)' coMcien<.e," 
Ordinary criminal investigltiolU wi:hb tl:"e United St., .. , for example, invOM furtd'a:en!.l :l y 
differenl goyemm:r.t ;"I=U wd imp!:"-te lpecific eonstitutiOtllI S"""'''t~, .uch "-'Ihe 
~rivilege ~gaiM self-incrimination. tha' lIt noe 0' iuue here. Fi:rthe'mo~. lhe CIA 
Ime"Oga!lon leehruqu .. have oJl ~en adapted from militvy Survival Ev~.ion, Re:;is:ar.::e, 
E,,;.ape ("SERE'ltraining ,Idthough there are obviom differences between tr,>jning a¢(Cjses 
wd a:.lu.a! inlerrogatioll!, the rtCl thll the United S(lIet u ... similar t:cbniqu.l on its own troops 

-----,.,,;.c,".; •• 'F.lfl<MPQt II\"i81~"SSe"!!i lit .. :iIOl~td"ciqw> ' : J<-WltIlu.i;oIlj ! j ::>R1kl, "" __ 
pale, 

- ------_._- _._._---- ------ -------- -'- --
Given that the CIA inlerrogl6r:. progr>..'ll il carefully U::uto.:l to further the Gov~rnmml' s 

pa..-amO\lnt interest in protecting Ihe 'KIlian while avoiding "rlJl'~" \M)' or serious h=, W~ 
<;on~~J>de Thu (he :nlW"ogalion proS'"", cannot "be <lid 10 $hoc:, 11" •• cqr.:empofll)' oo",cie~c." 

l 



, 

whw eon.side:-ed in light of"tad<tiorlll eXe<;U(ive behavior" vA "eonte01POOflry p:'lcti<:e" 

lrw;s, 523 US. I.l 8~7 n.S, 

Eisewh ... e, we h,,-e d~=,bcd t". CIA interrogation p:-Q;r= in gnat delaiL S~O 
Y..,r.lor;md"rn for Job A- R.izzc. Sedor DepUly G.~<r.I\ Co\<c.!eI, c..r,m.llntelligence Ase:l0Y, 
from Slev"" O. Bradbury, Principal nop"t)' A.lS;"lll'.t Attorney en,. .... l; Office ofL,(gll 
Counse~ Re: AppUC<lricm of Ie u.s.c. §§ 2H~]UOA [0 CureJn TWorJ'!"u rh.::IU:;ryBe Cbd 
in tht 117!arogoricm ofe High Va!UI (l/ Qa<da OIla111l< ,,4.IS, 2~·~S (May )0, , 00$) 
,T,::".r.ique.f'): Memo~um for lo~n "'" Riuo, Senior D~u:y Ge~m.l Coor.sel, Cenlrll 
Inte!ligor.ce Agwcy, from Steven G, Brldoory, Prioopll Dcp~;y Azsist~.1 Anomer Gen~rll, 
Office ofLtgll Counlel, &: App/lrorron of 18 u.s.c §§ .;fO·2UGA /0 the ec",o;"td Us< of 
,CU/l;iM Ttch1:iques it: II!( Int' lTOgallrm of High Valuo 01 Qat<io Dtr"IMu at 3·9 (May [0, 
2005) C'Combinld Us<']. The d .. """tio:lS oflhel"::h:li~u." indudl,'"'31111imitltioru Hill 
,afeguHds a~p!;cable to their U~, Itt fo"~ in rcchXiqu<-s O!)d Cc",;,inod Un He inwrporal«l by 
rtferenu hefeir~ and "'e ISsumo ttmi:iarily with thole Jiescriplion!.. !-lere, we rughl:&l'.! til'lt 
B.lp~J orlhe program th.t .re I':lOSI ilr,por .. lmt to the Quegio~ ur,der ccnl1.deation, Wht."e 
appropriate, thrOYghout tril "I'inior. we a!ro provide IllOrt dmiled batkgTound infomlltion 
rtglt'ding specific high value de1iinee.< who ve ftprw:.1t&!iveofthe individuob on whom lile 
techniQUe.. rr.ish! be used' 

, 11' .. CIA ~"" ,~, .. i",,<d I!<l <ooEtr-..ed tl."=r1'l' <I"" description 01 e.e '::"""I'~otl p<op:o, 
ioctod!o; its ""'..,.,..,., ",::'.hod., li",~..".,,,,, t=.d mull< 

• 

• 



buo:i on l,,"ilable inteWger.ce, concl~de that Ihe detainee is UI i!r.portant tnd dU".gel"ous 
mtmber of IIIIl Qaedl-afIi.Iiated group. The CIA m:l$l. t!:en d~ermine. at the H~do;uaf!cl 
ley~ and on I =·by-ase hZ$i$ with inpw from th<: O!l-scene U-oIem.>gatior. team, 1M! er.! .. uw:d 
interrogcion methods,,~ n~ed illl puticul.,. iIIt«rogat!o~ Pin.ally, lhe cnl-.anced tecllrli~u!S . 
... hieh haw ~ designed all<! i:r.plemented to minimize the pole!1.li!.l fo; serious or ~",".ecmary 
harm 10 the detzinces, nay be us..:! ooly if there lie 00 medical or psyc.hological 
oontrzindicatior.:; 

• de"';n.~ who, ~nti! ti:ne o~ ~Nre. WI: h3.ve r~O!! ~ 1>.1i...... (1) is 1 senior 
!:amber of al_Qai'dl or UI =!·Q.;'da :L1$Or;;,tec! wrO';$' SI'JtlP (!emllh 
Is!amiyyah, Eg}'ptian I$:tmi~ riil&d, II,Zllqlwi Grt:>uP. «C.); (2) Iw bowledge 
ofirnmill!!r.t I.""tis: 1/'':-<:>.1$ tglills~ the USA. its r.Jlilary for=. ill dtize~ and 
organizations, Or its .Ui .. ; Of that h!~d diad i!I.o!v=n: in ,planning ond 
preparing lerro";n I~io:u "8";:1$\ the USA or il-s allie.!, Or ... is-.ing the Il-QIl'd. 
leadcr."ip in planning .nd prepmng such terrorilll::ti Ol'ol; ~':d (j) if ,eleeed. 
cor.:;titUles I clu, "nd cor.tiooicg tWllo the USA ~, ..... llies. 

The ~-mlerboud." wIIie!! is the I:mt i."llense oftl. aA ."' 
su\lject to addi!lonallimitl. 1 
~G{'edibte ;r.te~;sen.e thl.! • 
the .~bject I I. 

iruerrQgl~on 
00. 

. I 



I 

Ii 

ConsiJte.~t ",m in Iteigk:..,od I:&.<.,wd ror ute of tile \I:~!IrllOl!<i, ~ CIA hI! lU~ thil 
technique in the in!erroiuiOlU of or.ly Wfe detainm to dale (KSM. Zu~,ydlb, &lid • Abd AJ· 
Ra~im A/·Nelh!nllnd b.u """ used i: si~ Lh March 2003 i:.I ..... p:ionofKSM. ~. LeIte: 
fro:n So;oll W Mu!Jer, Ger.~ eo....sel, Cer:tnlllltdlia= AS"":Y. 10 1It1t L GoIdSll'.i'..b In. 
AmP,IUl! AlIOfMy Ge::. .... L OI5:oe ofLtpi Co.'ose! 11 I (Ieo:. 14, 20(4). 

We uDde.rtUDd thlt Ab\: Zll~'yc!u l.'14 KSM are r-..pr=:aUve of~ typa. of <Ie~~ 
on ..-horn the , ..... :e:bo&rd hll ~~ or m:aN be.1I5!d. Pdor \Q his tapll:rc, ZublYIWI .... 1$ ' 0<If 

ofU>&IDI Bi~ Lo.c!u'. key lieulcnonlS· CIA. Z<I)n a/·Abid:" M:lh_'~T'= HWMI}'fIABU 
ZUBAYDAH at I (1a.1. 7, 200'2) rZu~ BI~ Icl.ed Mlydlh Wli II Qlcdl'! 
third Or faurJl mgh!'St nnki::i 1!I~lllbe:: &nd bid heen i~\'{Ilnd "in .'-ery atlj<lr lenmn OFmtioD 
o;anied cui by ,I Qiledl. ~ Meoor .. ,d::m for JollD Rizzo, Actiig Ge:t:..-al Cour.ul, Ce.,tr&! 
lnleJUg!ooe A(:ency. from lly S. Bybee. NliJlI&t Anomey Gene;&!, Offlco ofLega! Cou:uc~ 
RIo' I"I~rToga'J(", oj 0.1 Qa.dD Opm:ri ..... II 7 (Aug I, 2002) f'Jl<!trrozelirm Munorrrmf>,illt1; 
Zu~ydlh BiDgraphy (nouns Zl.>b,ydlb'l invol"emeDt in the S~tember llatllclu). Upgo hi! 
capture on March 27, 1002, Zublydlh became !he mol! Je."tio, oem:'u of Ll Qaeda In United 
Smtl aUlooy. Str 10 R~porl aI 12. 

TOP~I~g?6RN 
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( 
eI\I$~ rclilliomhip with UAml Bin Wet! and his repllLWOn !trnong th~ 1l-Qa'id3 Bnk l:Id fil~ ." 
/d, Aftec the Se?lernber I! attack$, KSM Lm!me.d "lhorole of operuioru chieffor ~1_QI'i~ 
around the wofld." CIA D;recto ... ~e ofIn!eUigt!IC¢, fJra/idSi',/;lyidf Muhwnmad: Prt=_iM.~1 
~ onAI-Q,,'ida 7 (J~ly 13, 20(4) C'PrtemlnuttSm:/U,,). KSM ~$O pll1lDed .dditi()CJ\ 
atUcks ... ithin the Un.i!ed SWCi! bolh before 1:Id after S~t~bu II See it! it! 1-8; 1« also Tn. 
9//1 COfr.r.lission kpcrt: Fin:!! &fXlrI o/rN National Cc=is.siOll 011 Tmorir. Arzcch Upon 
Ihe United Siale.'! 150 (officii! gov'! ed. 20Q(4) ("9111 Commission &portl' 

, 
EYl:~ with resard to deu1n= who satisfy the!e thteshol<l re<;ui,emenu, cn/w".oed 

l~hQiqu .. I[e CQlI$idered only iftt.e on'S:l'ne iote!Tllguio~ tWl! o.e:tIT.'.ines the the dc:ai"~~ is 
withholding or mmipu\ari~6 il\fu,mllio!l.. b <><dOT to m>\::. !his use .. ment, il'.lerrogllOO _ 
CQl!!1\lCU1UnidaLi.."Uer:view~in Ilel.tiv'IYbeni,trl -"''<ircmm~r , . v'o,M;ng 
"'~~Ill\l\t Alwnoy Gene"I, Office cfLebll Coun •• !, from AI.ocil!e 
Genen.l CoU~!d, Ccntnl Intelligence Aserq. /14: BaciwouM oper on O,('s ComOlll<4 U •• 
of ["ttrTopllo" nCimil{.os at 1 (Dec 30, 2004) r'Sockgromd PqnT') AI un. rtlge, t~e 
<lel.e.i""" il "non-~Ir clothed but ltoted L'>Il , haolded for .ecurityl'lI.,O'"," and tho 
in:errogalOl1 t&l:e "an open, nO:l-Ih:euenhg apl""oath.· fd. In order to be jII<iged p~rtieip.:ory, 
however, a high \·:t1ue detli'I<. "wo::l~ hav, to willingly provide ir.forrmlion o~ .etionable 
threat, 1lI>~ lOI;.lti<>n informatio~ on High- Value Targets II luse-rm lowe< level inio:m01iQr," 
Id. If the detainee fail, to meet th;$ " \"er'j high" ,undard, th e imerrogttio' (u:n d.nlop • ." 
i:I:errogltiOll pl,n. whicl! genonJly eaJl$ for the ~,e of enh~n;.ed !~.niqu •• only as neeeml)' 
at.d in e.cal.tir.g f •• hion. ~(fri. It 3·4, T«f'.niquos at $ 

, y"" tow. inform«l '" ~"-t tho =",,1 .,not:'" ;s [0' !l;:, Dc"«l" ,[ <lie Cen"" !r~,u;P'O' ... l' .... "')' 10 
",.to \J'I;s c<:"".;. .... ti.o I'="oo.:&lly 
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'-'eign!d memory problems (which CIA plym.:.i~.l ruled 0<It through 
~ memory (em)~ .. orde~IQ ,void I~ng qu~tion'_ Iii 

Mlhl! point, lhe intelTog!."'iOll team beli~ved-'rr.tintains I rough, Mujahid:n 
fightu merJa!:ty llld hu co~!!idooed hinuelffor I p~lwng1liOll" [Ii The tum. 
therefore concluckd th.!.: ~lI1!lre ~i>tle interrogalion meuJlel designed more 10 weaken 
physicl! ability and rno:nal desire to resist in!esro~tkln ow tb IO:!g run are likely 10 be more 
cff"ect"-'e." ld. Fortb==r.:;, the team !ougt! autboriution to use di~tuy maniplliation, 
rrudtty, watet doUling. an<ll.bdomi.:l:l.~4-S. Inth.twn', view, adding t~ese 
tech:tiques would be espui.!ly hetpful~ccause ~e lppe!re~ 1() ha ...... part!O)lu 
weUn:::S' fll' food a..~ li.'<l ~.med ""pecially modest. Set Ii 114 

The CIA u~!he wl terboard =ens;vely in the i~l=Plioos ofKSM and Zub>.ydlb, 
.b .. Ldid sO-anly d':e: it b= c:lUt-th:at ;llI\d.,.d intcrroga\ie:<t teehniqueswm IlQ! womer
Interrogators used en!"need t«:r_-uques b the intert<.>lltri"" of !1·N:lSrun with notable <eswl! IS 
oarly 115 th. first dlY. S •• IG Rtpt l! 35.)6_ Twelve dayl into 6. in!emlgzli<:I!I,lheClA 
subject.IIII .Nuhi:i to one ~=ion of Ih. wllerbaU<! d~f.ng whioh watel ""as applied two times 
S(~ Uf, C l~. 

Medical and p~y;hoIo8i ... ! ~rof.,.ioIll\s froll", y,' OA', Office of MeOleel Sel'\-1~ 
("OMS") ~fully ~yalU1te dm.ir,ee~ before any .~h>r.oed teciln:que is wlhonzed in oroit!" to 
ens~re that Ihe lIetaine. "is r,ot likely to suITe: .ny y-:_",e p~y,; ... 1 or r:lento.l p"in 01 .uITe.~,"i1" 
I result of imerroption." Techniquu It 4; .u OMS (;..ndeimu "" M.d,ca! end Psydloloyjca! 
SupporT 10 D'/~"'" Rtndil/01l, rnretTOgr>lion and D<unlion I.l 9 (0"". 2004) f'OMS 
Guidelind'). lr, Idditioll, O)-IS officilll conlinuously !!lOritar Ih. deuinee', condilioo 
HtroughoUI any inte:roganon usi'lg "'han,d te-;hnique., and the mterrogttkln team wi!ll:C~ 111: 
use of paniculu techniqut=l 01 Ir.e in!=ogauon lltogelh,e if the dm:nee' s mtdiczl Or 
psychalogical condition indicates that the detainee might $UfI'er sigr.ifioant physieel or rMnl1i 
Tw-m . Su TtdmiljJJts 1\ 5-6. OMS las, b fa;t, prohibited ~ use of ceru.in techniques ill It,. 
interroguiolU of certain del4or,:<I . Se. Id at S. ThJI, nO ltthr.ique ts used in the iIlterrogooon 
of any de:ainee---no J:\I.IW how vl~iUble ~,e infomulion the CIA beli",~ lhe dttaL,e~ hu---lf 
Ihe medica! and p,ychological c",ru.:ion, 0; o~Soing monitorir.g ""lg'''' thlt tile t~.:u'" is 
hl:cly \0 ,uff., seflou, hlrm. CarefJl recotds are kept of <ad! i~ltfrogation, which ensure • 
• tCouutabil:ly lIld diowl for ongoing eniullion orth~ effiacy of elch technique :o.'\d il' 
p<,>temiaJ fo, any unintended Or ;n~ppropru.te resu lt.. Su {d. 

B. 

I. 
Counterterrorist 

TOPSpCRE1~Op6RN 

• 



,be\kVe:5 tb.: it m;oJld 
I 

clpabititi~. 

from nlImerous deli~ 

oblaining villi! intelligenoe n.eelSiry lo de:oa.".j dllN;» IUC~ ,"""l", 

In undorltlT.ding the ,Eec:iv.nou of 1)0 •• imerrogrion progn,;r, il il i",pona.~[ [0 kotp 
IWO relate<! pobu b mind FirS!. tb~ Io:al v.lu~ of tl'.e pfOgrn:l cannOI be Ippreciated lol~ly b)' 
focusir.g 0:1 ;ndiyidJ.a! pieces of inforr..ation !.wording to Ii'.< etA Impe«or Ge.<!<faJ 

lG Rtport at 86. k, illustrated beIO"o¥, We u:ldermnd tMI eve:: intwol!auon. of compUllri,'c1)' 
lower-lier high v:.lue dminees S'Jpply inf\lrm.ti~o th1l6. CIA'i<e.! 10 vO!lidoue tad use» 
inform:!lion elicited in other int=gatians and through other ",elhOOI. Inlelligel'lce .cq'Jire~ 
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from tile ir.terTogatiOJ progn:n also ell.'lances O!I>er im'd1igeoce rr.e\hods md has helped to \Mid 
the CrA', o"e.~1 underst!lldi.r:g of:l Qaedl t:!d iLs affiiiates. Seoond, it is difficult !(l qu..:lify 
with eontid= i!IId plecision the effectiveneli of Li~ progn.:n. As the 10 &port nOlel, iI is 
diffiC\J~t to dcte."1lIine coo.:.IusiyeJy whe:l',er interrogation! have pro\ido::! informatlon criti::aI 10 
interdicting sp-ecifte immineJt dta~. Su rd. I( &8. ADd, ~se the CIA h!s umI e.n..lu.:.ced 
tecb..1.ique$ $p<:ringly, "there is limited data on wflich to ISSCSS tie ... individull effllCli,·"""ss," Id 
at 89. N (\jscus~d below, bo1"evt<, we ur.derstl:l{j ti".u iruetrogationl have led 10 lpecifi" 
aetiooable ;"toillig= as wdl .. I ge-1m! ;0=. in tI".t llI1O\Int o~ inte!liger,ce regl. ... di~ 41 
Qaedlllld iu affiliates. Sn 1<1. et !S.91. 

Wi":!! tI".es. cavew, w. 
informed US tht.! the '. 

the "Second 

u. that i 

"""~ . 
t.uk~ with 
Qo ·ida·s n~ 

provided to w. y"" Ill .... 
~re I 

Illo .. -ed CIA inlerrogttOIl to pole more 
Ipecif,~ queltiQ~s Io::! to Hambali's brol!:u. aI.Hade Using infom.!i,," 
obtained from multiple !ources, 11.H!~i ...... captured. tnd be I,*s~~ently ident ilied the Gt:.-.N 
cell, St.;d, at 1-2 \"ith the lid of this additiOnal info<"',lIion, ir,tmogwonl ofHa.mb.li 
confirmed much of what w .. leo.rned from KSM.· 

., 
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There are wee C3tegori~ of enhu.etd iNecroplion lec:hr.iques: wnditioning te,~";ques, 
wITeclive l=ci!r,ique.!, and coercive lecMiques, SUBackgro'ff.d PC?u al 4. !u lIOled obcYe, 
e~ch of the s!=inc enr,&!'.c.ro techniques hu b= adapted from SERE tnining,. ,,11m si::lll.tr 
lechr-jques have b«.~ used, in some forT:\, for rem on United S:aleo mililary per$OM=I. Sa 
Tecr.nio/llu at 6; IG /l.tporl at I ~ 14. 

C~ru:li~oning technique> lSe used 10 pul the deWn .. in & "baseline" .. "'18, aod (0) 

"demO)l:SI:-1.!e 10 the (deniMe] thai he ~ roO ro~trol <Wet buic immao nee<!s." Badcgrcund 
Papa at 4. Tbi,"ue.lu ... ' mindsel in whlclt [\he d~o.illOO) leUD! I~ pen:ei~ UII! VlI", hi, 
p=r .. l-welfue;--wmf"ort, l!IO immediltt::ecls !l:O<"e!ha.~"the·lr.Iormition he lfjlfO!eaing:" II!. 
C~nditionir.g lech~lqu.s ue IlOt designed to brioglbout ;:rll:ledille res:;lu lUther, !hue 
leebuques ore ",ofcl in view oft~eir "QJm~llI;V\! dec! . ., used 0"0; time lll':! b «lmo:::alion 
wili! olh" ble;roguion lecimiques K/::! ;nt.l1igt.,ce .xploital'~n met.~ods." Id tt S. The'f'e<:ifl, 
conditioning techniques ue nudity, ,f,etuy milli~lllior, a.d s!eep e:epriv~tio~ , 

Nudity is ~5ed to mdu« psychologieal diloomfon lI:'.d because il ulows in:e.'TOSolCIrl to 
reward deta;n ... i~ntly with clothing fOr roopell~on. Su Ttdm;<lI!IU.l 7. Although lit.! 
tecll.nique might U~.e embarrus:ner.t, it 00 .. not involve lq' "mil abw.e or threats of m:'",1 
abu.e. Su /d. a: 7_~, BeeallSe .. ,nOi.OI ai''''m~m are kep: &hove 6S'F, the leciIr,;qc ... It 
mo.t mildly ph:;5iully Ulieo:n~oruhl. u.d. po ... no WW to the detainee', health. !d. II 7. 

D;~uy mar.ipuillion invo lv .. ""b.:itutin&, bl.nd, cc"'.rIeccialliquid melll for I 
detalnu' , r.orm.l diet. W. unr:l",!~.~ that ,Ii ,,'" CUI ,n(fuse toe ~.ctivCfle .. of Olber 
lechniqu .... ud. ull .. p deprivation. A!.. guideline, Ihe Clo\. u.es t fu:-rr.ula fo' caJon' ;":.I:e 
Ih>.! depends o~. detain .. ·• body w~igh1 ~,d ~~ed le\'el of l:::tivit)' and thll " ... u," ~'''I 
u.loric intake willl1way. be sel II 0' above 1,000 tuVd~j' S,.;([ at j & n. 10-' By 
compil:i ,ol'l. «lmmo;c;.1 w.ig!;I-loS5 proya"" "".d within the U,,-1ed Sl!!" not utCOl':lrronl;' 
limit in!ll.:e w \000 k«1ld~y ,egtrdk" of body · ... eighl, DeWne.s are monitored It 1.11 tir.m 10 
enSUFO thll they do not lolC :r.O'. t!-.tn IQ"/, o~theirm.nir.g boGy weigh! ~t id. e! 7. TheClA 
lbo se:, a minimum fluid intoke, bm. de:aine.e undergo;!I$ cie:.;"y I':la.'ipul~tio" may <!ri,'>; IS 
rnu:;h waler U he ple:tsO$. S •• id 

Sleep d:priv:llion invol~es S'Jbjectir,g • de:ain ... to ... , extended perio:! of .Ieepl .... , ... 
rntem>gators emptoy .loep depriv~t;o~ io ~rd e' to ""uken l d.:!ir,~' 5 rem:ance. . .. l!hcugh up 
to 180 hours may be lllthori=! , th CIA hu i" fa.cl SlJbjected ~"lv three d~lir,ee$ \0 mol! !~,in 
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{ 
96 hOW! oh!eep deprivation. Geuen.Jly,' detti~~ \l!l<le.-going this teclmi~ue is slu...-klod in i 
mnd.ing position ",ith hi. r ... nds i, fror.! cflli, body, wh,d\ jl<c"onu him fro'" falling !.Sloop but 
~'O allows him to move around wit~;n' 11"00 to thrtt-foot ,£0:11=. The d~r.ee·1 hu_ds are 
ge:\ually positioae\l bdow his cQln, although they OIly be ruse<! above the head fo:, FeriG<l not 
10 excud two IIGUrs. Stt id atll-13 (explaining the proced= a.t length) Iu we have 
previously noted, sleep dei1rivatlon itself generally !w f~ r .. guive dfecu (beyor.d Impel",) 
cognitive impairroel\! and \T!!ISi~nl ~!IU~r.I!iOO$), thoogh 10;r.. deuinees might exptri= 
trall.iom "'1Jn;>leasanl physiQ! ,eru.a1iMs fro", prolonged fatigue. including ""ch S)1l".pI= IS 
i"'P'~'m~:lt to ~""ted body movernent, diffil;Ulry with speech, !\IUS.>' and bbrred ";"ion" 
/d. at )7; su aiso /d, 37-3 8. Subj~ d!'prived of Il~ in ~entific studies for lona"' tJ-.." the 
I SQ..hour limit i!'l;>osed by the CIA gen.a1ly return 10 r.om.1.! n:orol()gieal ftmctionkg ",ith 1\ 

little 1.5 one r,igil! of normal sleq>_ ~. ;d. at 40. In tight ofth~ ongoing and cuewl ",ediul 
monitoritlj undemken by OMS and tlIuutho!!9' .. ,d obljS&liol;Ulf !.liIne:nbcrs otw. 
int:amK~tiot.-t.-.:".~ ."dof OMS periOMCIlIId other facility ltat!; to stop the proeedure if 
~= .. ry, tbi, I.c.'mi~ue i. not be upected to ~!:1lk in lny dettin~ up.nencing e.ttreme 
physical dEmen Stt id aI3$-39.' 

With '"'peel to the Ihlcldir.g, tne p,oceojures b pl.c.e (which inClude COJlSIL,t ",or1:orir.g 
by de:er.tion penont<el, vi. c1osed_::irt:Uit lelevision, 1M ir.,!;"Ve:lliO!l jf noce,,,,y) minimu.. tb. 
rl.!k Wi a dmin~ will hang by h;~ wriflS Of otherwise suffet ~o')" from Ih. shackUI'S. St. Id. 
at U. L,deed, these procedur.s appW"IQ have been e..'[ectiYe, .. no detain"" hu suffe'ed .ny 
lastins hum from the shackling. S .. jd. 

Bec.U1! rele:uing a dt::ainee from tl:. shacl:les woold presenl a security preblem •. ,d 
""OI11d interfere ",ilh the effective'."l of the t«hn~Oling $le~ do;:rkuiOln 
frequently weo" anldult diaper. So. Letter fr~A ... oci .. t. G .... ,al 
CC\;ns.~ Cen:nl IntellIgence Agen~y, 10 Dan Lev'. " "'"i'IL"1 Attorney Ow",l, Olfico 
of Leg I! Counsel at ~ (01;1 12, 2004) ,'Qclolw-J] .lId·). Diape" ate checked urI 
~hlnged I.S needed Ic Ihu nO dell.!r. .. WOll!~ be l!lowed 10 re:nalr. in ~ soiled di,por, ~nd lr.. 
d~l.tinee' s sbn cor.dl1ion 11 m~ni:ored . St. T£chniq-JU al 11. Yo~ h.ve informed u, that .s.petl 
41"" Uled wid;- fot nnitary."d health reuon, aruI MI in Qrd::: 10 h"",ili~le th~ det";" •• 

2. Co'T<c/;v~ I«hniqua 

Co".l;Ii.,.. lechniqu<:Ci en:ai l lorne degree of physical in:.erac:ion with tile detainee It.d m 
userl k lO «:Irr. a, startle, or to ~~\", ~rtQtlIer eOlbling objective wiar Ine detainee." B<>ckzr"'.md 
p~." at S Th"e tecltoiqutl kcondition a d.tainee to PlY .[!entio~ to the inlt;TOg&/or' , 
qutslionl.nd . dis\Qdge oxpeC!JUO:lllh" the detair .•• will r.ol be touohed .k T~chniquu C 9 

~~~ 

n 



This categOf)' comprise:; the fuUo"ing technil;\les: iesu\t (flc:ill) ~\,p, abdoalirW 'lop, r.w] 
hold., 2....:1 anontion grasp. Sfe BacJ:gra:md Pcpu 11 ~; -'« also fd",;quu rI 8·9 (d.,aib~~ 
these tech.·.i~ueJ).'~ In th. Ucill hold tech:lique, for e:u:np!e, Lie ir~erro~or use! his bllds to 
immobWle me deuinee'l ht-ad. The immogtlo,'s fingm lIe kept closely IOg<:cller md l".7.y 
from ~ detainee'$ eyes. Su Pn:-Aca:kmic LabQl1lory {PREAL} Openting Utsu"ctio:-..s It 19 
C'PREALk'.arr.:a!l ~ teci>:liqu. i~l$ feu IIld Il!Fehe.-..sio:l with minimal physie>1 fQfCf;. 

Indeed, eac.h. cf tiltse tecluti~e$ entails OIl)y mild um offorce tnd dQI:$ !lOt QU$. allY 
lignificam pain or lily Iastir.g Iwrn. S .. Bac!gro:md Pa;w at S-7 

Coe:ci.e techniqu •• "place ±e detOloeoe i~ 1I'.0re phyticll.~~ psychologiCiI n<css" thin 
the "'.be: tcthniqu •• ond .,.., ge.,erilly "coruidered_tQ bulPruffectiv. ~ i., pemwling I 
rni:nW [dmiJl=e) to """Pii'ti"'l'lte w.th CIA inte:wgltcB. ~ Backgrc,md Paper It 7. The$< 
teclmiquos are typically nol used . i",ul:lnooully. The &:ckgtOll.~d PCJ>U list:! walling. ,...:.., 
dousi"ll, stres; "".;:;or..s. w&.!l.:andi"g. and cnmped confie..m'~t in tbis catego;")". We wHillso 
treal th6 wa:etbotrd a.l. ooerciv~ teehr.iq"e 

Walling is performed by pl1dnS the de:ain.e lsuns: wI!!.' seems to be > nonm.l w>.JI but 
is in f~ct. fiexible fwe woJ! . Su f~ch:t.'il'Ju.t!. Th.In( ..... ogllor pilUS the deaine. '<lWulls 
him iJld t.~en qcicldy sll.!:'", ,h. de:.wee >gainst me I'lls. ,,-oJL Tr.e raise wall i. dcsigr.ed, Illd ~ 
<;-C(lllu or I;milu cevi::e is esed, 10 help avoid whipl~h cr ":nilll" injury. Su fd Thet!<:r_"que 
is des;Hn~ 10 cre.ote ~ loud sound L'ci to ~ the dea!r .•• witr.out ~lusins liinificant pain. 
The CIA regar.u ..... ,lling ., "one of the ,mat efi'e<:Iive intOlIOg&tiO~ \ec.~niquel beaus. it "un 
do ... " th. (de!1in""J phys;".Tly. he;gb:= ~r.w;1i:lty in the dminee aOOut what the inlCl"fogo.tcl, 
rnly 110 10 him, L~d creates, sense of dr • .d whonth. [dewr.ee) knows he is abo~ '0 be ,,·i!ed 
19ain." Bcckgru,md Pape a:' A dott:nee "rn.y be w,lI:.:1 on. time (one impa<:t with Ir.. I<"lll) 
to make, point or twenty to !lun)" times eo"'OCIJtively when the ipJerroi:tor requires ~ tl'.Oft 
signi!iCUlt mpon!e to a questio","" iJl~ "'will be w.ll,d mulrip1. till'.es·· 6uri"i • session 
designed 10 be intonse. ld . . 'I.!n.o t,me, r.owev",. i, t.~.teehr';~ue empl~yed in such I way Ilia'. 
could elu.t severe pny"ct.1 pa," S •• Tochttj'l"U It l2 n.n' 

in th~ Wile, <lou.ing te.ch,';qu~, !)Otab!~ colo WIle: i! poured or. {he ~eI.,n~t ei!be, from, 
cor.ta;n~ 0,. hOle withom. nozzle Ar.1bient Ii, temperJ.M~ ore hpl .bQ", 64"F The 

" M ""ted in out p.~. "P"":O"~ \i" •• .a;, Ledu::q,,, tr< ~ <sed io • W'Y tI'.t, Ol\l\~ "'". .."" 
pm Su .• ~. j".~ .. Ir-<J" 1·9. II '" 0.)9: c-~"....,; fJH .. ! I 



It\.Uimuo: ~ ... mis!iible duruion of wttet expo$W~ ~e~s Oll th~ Walec leOlflennure, wrich Ir.!.y 
b~ no lowe tIwl41'F!lId is umaily r.o lower than 5OOF. S •• iii allO. Muim~J:I~. 
dur!tiorJ !Ia .... be".n ~set at two-ili'~llile tim~ It which, b.sed <l~ extensive J:led[ca! liler,:U'. 
lIId experieoce, hypothermia OOIlJd be ~cwt to rlevelop in he:llthy individuall who If< 

subme:"ge,Hn WlILIl< oftne same lempernur." in onlet'to provide !.deq.llll~ suer,. Dllfg:ns >g.mst 
hypotnem.;t- Id, This leclI:UqIle can euily be used in co!tlbi:totion ",ilh otber !echniGues ~~d ";, 
intended to wu~ro the deUi~ee' $ resistance Ind ~de rum to cooperate ",it!! inlert'oga!Qrs." 
Id. ~19. 

Sire", ""sitiorJ "0<1 WlII! It""'ing..-. ",ed to indue.: mu.scle fatiE~' and the lIleuda.1! 
diSCCltr.Iort. Su Te:r.r.iqueJ al 9 (desc:'ib;~g tochni'l'Jes); :u. also PR£AL M""""I at 20 
(explaining !lut SIre .. "",itions ce Ulee! "to "ell. I distnc:ing p,eslure" &r.d "11) hu:l'~lwe or 
insu!'tj. ~ ule of Ihese !~q,u:~ is "usuilly s:lf:lir:l.iting iltttlU-temp<mIY muscle f.tigote~ 

- uSllIlJy1ead'--loll:. [(Iotlioee I beina uuble 10 D1lint1i~ Il!e !treos PQJition after. pcrio~ of 
time," Baclgrowrd Paper at 8, We ,;n!!e1itlIld tllII these tcct.oiquu are uted o,)ly 10 Indue.: 
ternpo'Ir)' muscl: flligue, neither of t~e$e t~cl\:I.iq.,.. i. du:g.,od Or exp~.e4 to •• w.e I~· .. er~ 
physi:1l pain. St~ T.c!mi""uat 3]·)~ 

Cl1m?W confinement iovo!\'el placing Ir.e d:-..&:ne.o in i!Jl u~CQmfortably ur.11I cor.wne: 
Such co!lfinement m.y lISt up to eig.':: ~<>UT' io. rellli't'ely lUBe C(l~to.iner Or uplOIWO hours in 
1 ,null ... contain. r. S •• Br::ckgr=1 Pap.r U 8; T.chJ1;<r .. ul-l 9. The tocM:que ".=10 ... 0(.] 
the phYlic.oJ Ind p.ychologiCii 1';1es,e$ of ,,"~uvity" !'REAL Mar:-Jai at 22 In OMS', view. 
howev .... ,,,,mpod confinement "hll'] IIOt proved pan.:ul.,-[y eff=i ve" b"",~,c it provid .. -. 
sal'chave!l ofTeri~g respite from inwroguion," Q,'.{S Ouidolm~ It 16 

The wltetbc.rd is generally con;i:i'red to be "th. ",OSt ~'1Ium.t'c oftne e.,h ... ""d 
. ," id et !7,. cor.cr"l:on with whie!'. "'e hev. readily agreed, Ut 

.1 t/' .• detoinee is pl,,;ed fa«...,~ o~ I gurney Wltn his head 
oVer bi. face on ",itich cole ""l,e, is then 

" no more 

CCIl,raJ I 

" 

I, 

which the 

• Id . • , ,. 
1 

---------~'3,..<'."""".,,'."~pl~r!iereHm,tau6M blve 6e.n ~aolm;ea Mlh extCMlv. 1np·~t !rom 
OMS, buo:i On e<peri~nc. to det. will! tIC! t.chnique orA OMS'! ~rofess;on~l judS"'ent that Ll< 
health riIl.:.s assoc;at<d will! Ule of the w:terooard 0" a healthy ir.Olvidu.llubje.::1 '0 th~I' 
limitation! "'owd be 'medi~!iy m:eptebk'" fJ. al 14 (citing O.US C",lddiMJ at 18.19) In 
addition, 111~.ougi1 the " .. aterboi:rd indu::es fear a:w! plltic, It ~ no! painfuL S •• fd 11 lJ 

IS 



W. COf[,lude, f,rst, th.:l: th~ CL" imarog.ttio~ progmn d~s not impli::.'e Wled S:m. 
obligationlnmd..- Article ]6 of the CAT bec.luse Anicl. ]6 bu lL",itcd geographic SGOpoe By it! 
terms, Article 16 p~C"$ no cbligation! (I<! ~ S"..lte Puty o~de "territory un&< ill j\lriS<liruol\." 
The ord~wy 1lIeani,1g orthe phras~, theuseofthe p~d$~ .... h~re i., tt.e CAT, lIId the 
negotiatmg histlX)' of the CAT d~m.ol\Mlte !hat the p~rne "territory under i!$ jurisdiction· il 
bcor I.I.[Ge"'$tOQ~!.I ir.cludmg. at mo,~ areas when I Stt:euemses r=itory-bued jurisdiruon, 
thd "~ , r.reu ov.,. ,',ml;h Ihe Slate "",e,ci, .. II leu: de facro tutnorily as the g:>ve=m .. Al v."e 

txpllio belli"', bued on CIA assurances, we uOOort'.lIld thai the inrerros.:ions conduc~d by the 
CIA all no: rUe place in an}' "territory under [United Sat:::;! jl:risdi::tio,,· within the :nu.-.ir.g of 
Article 16. W. therefll'" conclude tnat the CiA ir.wragWO<l progn.m d~ nOl ~io!~'e tl:e 
obligatio", let forth in Article 16 

AFL'1 from the Iertl'.$ of Anie:. 16u Itllod io the CAT, the Ur.ited S:.t .. unde.'1oo~.it! 
oblig.:ions und.r !he CAT Sl!bjoo;:t \0 l S..-.l'. raervll;on tlu! p .. 'O";d~,· "[Tlbe United S:"e, 
i;on,ider, i:selfbound by the obligation u!>der Aniele 16 only in.oftl' u me lerm ·cru.~ 
inhum,n Or ~egra~ing Ueo.:rnenl or purulh!n:d meons !he c",.I, ~~u s'J.1 and in~um'3e 
neacner.! or p\IlIisr.menl pro~jbi!ed by the Fif:h, E,gl:Ih, Ind!~, FoUlte~th Amendments to the 
Constitution of the United SlIte," Tn~ is I .:.-ong Irgume~r :ht ;n 'oquiring this rese,vation, 
the Se:we L'1Ie:tded to lim't Unne<l Stiles obl;gmoos under A:'.icle 16 to the w>ting obligauCH!.! 
already imposed by the$' Amendments . Th':>: AI:lenemetl\s r~"e bee~ construed by t~. ro.:m 
not to e:>;t,nd pro'.ections to &liens o"tSit. t~ United Sta:ea. n .: Cl. ... tlu also e=ed uS th.t 
the inttmlga.!ion t",,~niq\lU are not \!Sed wi:hin the United S:.:.. Of IgJinst United Stms 
pcuonl. including both U S citizons"'~ IIw.;Jl p<m.neOl reden: .I;em 

"[\Y)e begin with the !UI of the trut)' tnd the C<)r.text in wl~ch the Wfil:e~ words are 
""ed." Easltrn A irllu.s. Jnc. ,_ Floyd, ~9'l US 510. 5)4 (! 9'1 I) (q uOtitilln mlrks omined) St. 
also Vj.:ma Convention on ,I:. L.-.tw of Tlea~e,. May 23, 1969, tIt ) I (I), 1155 U.N.T S ;1 1. 
340 (1980) ("A [rea:y 'hlll be inte,?,"-Iedb gOO<! fli:" ;" 'e<:Qrd""j~e with th: ordir .. ry mmlng 
to be 8;~en to!he te,.,,,,, orlh: tl'u!)' in their cl)Iltutltd in light ofitsobjw Uld purpo,e "J.n 

Aniele 16 stlle) rh.: "( cJod! Sll.le Pmy sh.tl und~rttkHo p1e"e~: in ""y terrilOf)' .rnkr il> 
jurisdicrl/)l] Orne, ~ct$ of cruel, innu,r.an ox degnding ttelt.T .• o.: or punishment whi:h do !IO! 

lmo~n: to IOrlure ' CAT 1vI. 16(1) (::nphl$illdded) " rbi. le";lotilllimita!io~ is ronErmed 

=-ad> Stro: h:1J' ".d~ 10 ;>f';"e,,, in av .. m:ory wtI!= i'~ "",~<Ii'n 0I,.~""0l.> of =I. 
icilL!"''' 01 e,,,,,~ 1f<aII:.~ Of 1="1Or..d...-toid> do.., L'='r.( to tofU:. ... IS defUled in 

, , 



by Articl~ 16'$ cxplic.aIKm of ~iJ buic oblig"io~: "In partil;l.ll .... , the obliga.tioos ronuinc:! in 
anieJ .. 10, II, 12 I.lld 13 sholJ ."ply ",,'itb the subJtitutioa Fo; references to lOrtUR of reft<"'= 
to other forms of =4 i"~'ulma~ or degrading (fUlmen! or pu,Ji,iliine::t" Id Article:; II Ih.-(ll!gh 
\3 i:ni'Ol~ o~ ul;/! SwePtllY eer.ain Ip~ific obligations, ea:n of which il expressly lirr.itt4 10 
"territory unoer its jlrrisdictlol!" 5u Infra pp, 18-19 (d!5C/'ibi~ req~i"'menU). Although 
Article 10, whic!ll5 ineorp<:n!ed in Ani:!e 16 r~uircs uch Stale Pan), \Q ~eruure thal 
educariOll md iruofUU!tiOl1 r~gardi:Jg iii! prohibitionH 19tirut aue~ in.lrumm, or degaditg 
rre:atn:ec: Or INnilhment iJ given \Q specifi!>:l gove=ent person. .. el, toes not expressly lirr~t ill 
obliga.IL<:" 10 "terri1ory under [e..cl: Stal.'S) jurisdiction.· Aniele 10's refennoe 10 ttle 
"prohibiti()n" against such trw:ner~ or punilhr.\.ot an only te undemood 10 "fer 10 the 
territorially limite<:! obligation let fortlt iQ Artide 16 

The obligalion:! imposed by th. CAT In t1m Illolt.hm::ed with rupecllocnJ.l 
inhurn'n.-on:!es~;ng tre~tlT,eni or puNshment thin with resp<::t to lolt\:re, To i).e ::ur .. Artiel. 
2, like Miele 16. impo ... III obligation on u.ch Slale PlI'Y 10 prev.:!! 10n~'" ~in lily territory 
Wld.". its jurUdH;tior." Article 4(1), howeyer, .. ;:u:tIely r..:;~i,el etch Swe Party to "e!'.lure (!It( 
all acts of:onure ar~ offenses u~CCf it. crir:>inall.w" (Ernphuls ~ded) Tne CAT b..p-:!es no 
.r..a.loI!OIls req~iremenl with m;>e:1 to cruel, iMum"" 0' c.egnd;og trutmen! or pWlisbme~~" 

Se",,,,e tf>< CAT does r.ot define tho phrase "rerri<er)' ~r.d.". ;IS jurisdiction," "." t1:m to 
the diClicnuy dffiMions ofth. r~I"""':lerrn.s. &~ Olympf: Ail'W<rys Y, HU"';I1. 540 U S. t~, 
654·55 (2004) (dr&'~ing On diClior .... )" <!:fin~ions in inlttpltMg I Iteuy); Sa!~ Y. Hallien 
C~m.r. Coundl, Jr.c., 509 U S. 15 S, 180.~ 1 (! 9Ill) (lame) o,m:non di:;lionU")' def.'lit;or,s of 
"jufildtction" ineluee ~[tJh~ right rod power 10 interpr .. and Ipply tb. law[; .lutherl!}' 0, 
cor.trol(, Il'd (lb. territorial fmge of lu60rity Of C(lnt'QI" Am~rical1 Herllag~ Die/iOt-my ill 
(1913); Amon""" Hfl"ilag~ D;="oNaI')' 9i8 (3 d cd. 1m) (I!me definM,o'.s), lJ~ aiJo BIa&'s 
Law Di~;ona.'"Y i66 (SIr. ed. t 979) ('1IJr~ Df ~\lthorily"). Common cictiOlll-'Y d.finill0ll$ of 
"lanIOry" include "r IJn 4tel ofl,~d[; or I]he I.r,d 1--.0 ..... :'" u,.de! the jurildict,on 0:1 Sltle, 
IllItion, Of .O,·ereiifl." A/OItr;""" J:'e"'~g. DiClf<mcry It 1329 (1973); Ameri""" H.r/lag_ 
DiCtionary a! 1854 (3d cd. 1991) ( .. .-n~) ; 5'~ also Black '5 Lew DiclJOlWry It tnl ("Aport of I 
co~nU)' ,epU1.l~ from the rest, Il".d subject to I particular j'Jn.dIClion. Geo&n-phicttl .... "~e: 
the j~risd;<:Iio~ ohnother courary or sovereign pow",."); Blacl'3l.aw DiCfJOI1ory.1 1512 (!Iit 
td ~0(4) ("[aJ g..:lgt"lphicttluea inclt>dtd w:!h:n a plt\;eular gove~mem' . jurisdiction; ~ .• 
pontQn oftI-.. earth's surface ~~t is ,: a stale', e>to\usive I'Osseslio~ and 'o~trol"). Taking th~ 

I-'tl~, I. ..t.::-, ...,dI ON are O>I:\."",uo:l br"r t.:!!lo tMiP'l"" o! o.-..-;t!t Il" .. ""c...,ot", 
'''l''i,"""""", o!. po~li< .~NI or orbo:< 1'="0 I~':''' In.,., orlkia.! "'i"'ci,y. III pu!ia:I.,., Itt< 
oHiptioru _roe.! io .. ...:01 .. 10, t t, II ... -<1 Illllalt aPl'I, .. it!> tl:.< ,.".ltilU~O" [0, ,~""'"' 
10 10m:. .. of ,ef.:.n= to 0<1:" fo",~ of ""01, i,.hum:ut or de",,1iio1 tf"'-,,,'t.<ct 01 P"'_ 

, . ., 
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definitions togah~r, ... ~ D:l"clude that the most plausible mea~ng ofth~ t= "territor), under its 
jo.ci~ictior: is th~ land over ",tich., State exmUes IIlthority and oo~trt>I u the gO,=::=1\ 
q. From! 11. Bum. ! 24 S. a 2686, 2696 (2004) (concluding tU! "th~ territorit.! jurisdict,on of 
the United SUlesH subsumes areas over which "the United Stale,\ cxercim Cll<nplete ju:isdicticn 
and contr<>l.") (i.""l{emal quotation merkl Qrnimd): Cunard s.s. Ce. v. Uellon, ltU U S 100, 123 
(l923) (''It now iJ settled in the United SUIc! md reoo~ elSMere t/u.l the territory fJbject 
\0 ':.s Juri,diction includes th.lttlfl t.= under I!s.dominion I.l!d oontrol[·fl 

Thi'l!nd~sunding of!.ie phro.se "turitory ~nder ill j~n$i'cti",," is oonl'irmt;d by !he wly 
the phnue i. used in \-ari0ll' pro".$IQ~' througnoot It .. CAT Se. A.;' F'rarwr v. S:.b, 470 U.S, 
392, 398 (\98S) (treaty dnftcrs ~log:i~ly would .. use{] the same word in each. l!'jcle" "nell 
they imend tooonvey the ~,"e m=ir.l! fr.rOU;V.out); J H.:mln Bwgcrs.!:; ~ Daneliu!., n.e 
Uilll.a loa/ions Conwntion ApM Tcr~lJTt: A ~* on ti"_Con~on ).gabISlIClr/lJt 
end orne' O"iit l. 7nh-.. :mt:1! 1)1' [Ngrdl~I1l'-taI"'enf or Ptmlsnm.r:: S3 (198&) tCAT 
Har.:fbool'1 (noting that ~il We.! :grw1 th:l the pllme 'terri:,,:}' utu!e:" itl ju:isd,ction' Iud tiu: 
~am~ me.ning" in cliffere"t lltid .. 0' t:!e CAT). 

For enmple, Articl. 5 F"Jvid .. · 

Each Sute Party dan take ruth measure> o.s may be necenary!o ..a.bh,o its 
juri.diction over the off.noes referred 10 in mide .( [rtqu:rins .,ch Sale Party to 
cri:ninllize all aeu of tonu~.) in :~,: fonowioS =1 

(a) When the "ff.1lCe1 Ue <;orr,mined L~ any r.mtory ~r:<u" 111 ft-1isdtct/on 0' on 
boud a ship OJ aircraft regi.: .. ed in t.".t Slat •. 

(el Whe~ the victim .... nl:io~1 or th.t Stile U that St.:. con,iden it 
appropriate 

CAT Ill. S(I) (.m;>huilld~ed) Tl: CAT tr...-.Ily distie.guishes jumli~tion based on te:nlOf)' 
from jurisdiction based On the r..ltionolily "r .itherlhe victim or the perpetroor Pmgn;!~ (.) 
alro distinguishes j,",,;ldictio~ blS~ on territory from iu,idictton blsed on registry of ,hip' OLd 
Ilr~U.ft. To rud the phrase "lenitOty ulll!er il1 ju'isdie\ion" to ,ubS'"",. these Olh.r types of 
jurisdiction would eliminlle these distir,ctioru and render most of Artide 5 lIl'l'lusage. Ed! of 
Aniclt S's ~ovisio1lS, however, "Iiu all the rnh .. "'QI.:h of the tr ... I)", Ls to h¢ givell • mu~in;, 
ifreafOll3bly posriblt, ond nJ !~ of <;O:ISlru~joe. may not h¢ r~wne<.! te to [tilde; il mear.ir,glo.ls 
0: inoperative." Factor v. l&!Ibrnh'i~u, 29:0 U,S 276 JQ3:!ld (l9311 

-------,;;;"'~~f"".;cl~"~"','"~'1~:'!"!l!'"J'·;"lO~=~"'"',:"~'f'~rn~',."hm~j':""s"m~·"'q'o,',"'n~d;sr""I!\'~"~O'S4';'"",'''''C' """""' __ _ 
tlu! p:eruppo~ tllat th~ rel~";ar.t SIal. e~erci.<es \h~ traditional luthOriti<l of the gov~mme:: in 
lIlch .r.... Attit!e 11 requlres nell Stf:e to '1etp ~oder .,nemuic revie<lo' , atr"'-semen:$ fOI 
the CIlstO<l)' .n~ treatment oi pence .. "",j !tl~ 10 tI'.;' form of ... ·H.t. d:tenlion Of imprilo:t":lenl 
in any terrilory un:ler it! jurisJic:ticr;." Article 12 ~.nda\el th.! "{ej.eto State P • ."ty s~all eMl."fe 
\hol r.s compe:em alllboritiel FO~eC lQ • pro'llp: .n~ imillJtill investi~ion, whmve.r (,'me is 
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, f=on.b!~ grmmcllo believe L".at &t, Ie: of torture has !)em o;o=jn~ in &IIy territory und:r ill; 
jlllis.dictior." Similarly, Aniele 13 requi:e;S 1 eJoch Stm Porty [10] =re tlat L~y indivicull 
who afiege:; he Iw \)ee!I rubje::led ~ 10!t'.!fe in Iny taniO£)' um:er iu jurisdiction Iw the right to 
complain to, a.nd to Mv. bil "'~ promptly ,,>Ii imp&ltitl ly ewnined by, its competent 
authorities." 111= prov£!io:'U urume ilia: the relevut S!!!e exercises \ .. clitiollil gove ... ruce.ml 
luthority-i::dudillg the .~thorily 10 it.'Icsl, deWo, imp:iso~ L1d investigate crime-wil~jn O!lly 
"lo::nitory UIlder 11$ jlJrisdi~~" 

Th .. other PTQvisiO~1 Wl:~'1COrt thi1 point A;tIde 2(1) req""''' ea,:h Sl!!e Pl.'ty 10 
"Ukc effect;,'. legilla!ive, I.dminCiu.tive. judicial or O!h.,. meuares to preve:l/ such LCU of 
'torture i~ "'Y territory under U$ j~risd;c:tion," "Territory ullder it.! jurisdiction." the:efore, is 
roost rcuonal;lly r~ to .. ,,,,to '-",,"$ over which Sate;! crercise brOLd go,-emmemal 
.uthcrity-the a=:s over whlcll State:; «HIld take lesid.tive...!!l:uinistr.~ Of_jl.:dlcio!..Aaic"
Article Sffl, mcrw. ..... enjoins-[ eja.b""Sttle party ... to cs~bbh ilS j~ri$<I;i;lion over $!Job 
offences i~ ca, ...... her. ~. Ineged off.o.derll p •• so:.ru io any t.mtory und •• ill jJrisdiaion ar.d 
il does !WI extrad:t. him," Aniele 7(1) .iroil .. ly .eq~; .... S:m Puti ... to .xlfldite !'Jlpectl 0: 
.efer them 10 · comp:t.,.,1 "'1ilonti" for the PUI'p(l" of pfO.=jO~" The •• provi,icr,s evidently 
contemf'll1e tN' 0>.00 Swel'l.,'t)' hll IUthOtily 10 ext1'<.d,:e InO prosCQ.u. those S'J,pe<:leG of 
lor.ur. in aoy "Ierritof)' Wllie: I:, jl:risdictiQn." Tha: is, O>.ch Stlte Polt}' js expected !O "per,te Is 
th. gov=.~t in '"territory un~er ill juti!dictim-" 

n.;, ~od:mL~ding i, S\1Pf>O"~ 'o}' the negotiatit1g re<:oro. See.lkitur-'1lIt v. Ko,· ."" Ail 
lines Co., 516 U.S. 217, 226 (J996) \Be<:I~1t I ,rutymi(jed by the Ur.ited States i, not only 
the law of this land, .«: U.S, CoNt, A:t. II, § 2, bu: abo 11", 'i'".e:::eot lmong sovereign power~, 
w<: h,a"" tn,d;tiono.lly consi(!.,-ed Ii 'ids to I:. interpret.tion:.'>e nes-otiltill!! lI\!l drating his\Ot}, 
, ,. ") ; Vienr-l Convention On the Law of T'eaties, tn, 32 (prr.":li.'ting reCOUrse 10 ''tile 
p:e?.,-lIory work of the trcAty Vld the c;=mm~ce, of iu co~elu5;on" ",t,r alia "to cor.fum" 
the ordinary m.aning of Ihe le>:t). The oligi .... 1 Swedish J'f"O?I'!-Il, wbi~h wu tht b!.$ls for the 
filst draft ef the CAT, containe<i I predecc,,,er to Aniele 16 th~l ,,"'oold h~'~ rtllu.:red lIla[ 
"[e]ach SIale P.~ und"ukeD 10 e."\!\:. ... Wolf {I proscribed ac:] coes not take pla.ce ... :rnin ttl 
jlJrisdic/it;>n." Dnft Imematio~.1 COr.ve".ti~" AS';"!! Tenore t.,d Om!:" Cruel., lnhu,",~ Or 
Des~ding Tr"'tmem or Punlsb"er;t, subm:l!.d h Sweden on llr;uL")' 1 S, 1918, IllS. 2-3, 
ElCNAI1285, in CAT Handtook "PP· 6, 11203 (=.phlsisa~ded): CAT Handbooh: 41. Frv.c< 
objeclea thai the phrase """it;,in r., jori$:lj~lor." WI.! 100 brr.>1<l For =1:I;l1<:. it wu conce."T,ed 
thM the phase might extend [0 l;s"aloo,,' Cili1C~1 JOQt~ io terril"f)' belonging [0 OCb,,. 
nations. S.~ Report of Ihe Pre-Seu;"no.l Working Group, BCN.~ 1470 (1979), r<pri""d in 

, 

""",t, lO, 
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Report of Ihe Uni~ Nui"n$ c.,,,,,,,islion on EiUllWl Rights, EICN.4I1J47 3~, 40 (\919); C..( T 
HandiJoailll 4., Although France: lIleseSled felIIacir.g "wi'".hin iu jurUdidion~ "itb "i~ itt 
territory," tI:! I'h.-a.se "anyterritory ender its juri5dictit'n~ was chOI~ i!l$tead. Su c.a 
Handbook II 4a, 

There il $Ome evide.= thallhe United Stl1c.; UlIde:'S"'.ood the.se pm,e. to melD 
e5se~tiaJly the same thing. Ste, t..g., f.xe.v. Report IOJ .30, WISI Cons" 2d Se:s:;., Xi-24 
{Aug. :;0, 1990} (SeDate Fo,<:ign Re!~", c.,1I'."l1;ttee Report) (lIlggesting thll the ph.~ "in 
llly It..-ntory under its jurisdiction" wOIlld impooe obEgation1 011 ~ Swe Party ",;Ih respect to 
cooooct ~mrnitttd "in its ItrritOry" \>1:: nol wilh respe<:r 10 COlI~C::t ·<r..eurrL1g &brood"); 
COfIve.-man Aga!1Uf Tonur~: Hwrl7If &fl1r~ /h. eam,,=IIIU "" Fordgn /Ulatio"., (JlIIlfd SICIU 

Senat •• S Hrg. IOJ-718 at 7 0111. lO. 19'90) (prepared .:l le!'\,nr of Hen, Abuham D. SQf>a-, 
Legal Advim, D_ep.!rtm'~1 of S~IJ.)..(m.ting thil u:>der-Miole--l,-SlIt,PIrM:! "WId he 
obliB~ted """ Ide adminis:ntive, !Jdiei.1 w otha- mea,..."" 10 F,e-;-.n: I<Y.tUfe .. /thin rMlr 

Ifrriro')''') (emph!!i$ Iddtd) Ot!w t'oid=, however, S"Jgse.!I that the pM.se "t.mICl}' under 
its !~:ildiction" has I Jomewh.1 b'Qld", rr.e.rung Ihan "~., ,IS le:ritory," Acco,dillj 10 the rocord 
of the r,egotil!ion reillir.g l<> Aniele. !2 and 1 J of the CA T, ~[i]D r .. pon .. to th e que.tion on tbe 
scope of the phrllSe 'Ierritory und er i:s j"Jrisdi~liOll' u contained in thes~ "'ti~lu. ;t WI.! .. id II-.>;I 
it"".OJ intended 10 cover, Ir.t., 131:13, luritori"" !lill u"~..- ~loni.1 rule wd occupied lerriwry " 
U.N, Doc. ElCNA/]]67, NIf, 5. I.SO, II I), A.,o or.e commentllor M.s ltated {hillh, 
!lel;otimog reoord suggests Ih.t Il".e phr= "(trriIOry under '\5 jurisdiction" ~il not limite~ w e 
SI!.1e'.laoo tenilory, iu lerfbxi&i.:.r. t.1d the ""p". o~e' ililer.d IO~ SOII..-ritory. but i: llso 
lj!"Uel 10 territone, WIde, miU:.ry occupatio<!, 10 coloni, l leniton. , .n~ -.0 any other teoiloriu 
over which. SIa!e h!! fac:ruu oonl1"(l1,w Jd lilli, Ct. .. .,.s h>\~ I~gge;[ed tho: the phrce would 
,100 rea~h conduct oCCll.'1ir,g o~ ship. t."1d .iraaft '"Sir-..-ed in a Su:. s.~ CA T Handbook ~t 
4i; Me<sage from the President of the U~it.d SI-II .. Trt.'\Imttting Ih. Convenlion Again..: 
Torture .r,d Ot~.r CrJeJ. Inlrum .. n or negr.di:li T"'I!:lef:: Of p-.,r~shmenl, S ne.;;ty Dec. No 
100.20, :ll S (l9SB) (Secrea.,), of S:ate ScltJlu) (ls;ortir.S Ihzl "I.mlor)' under its jurildkti<XI" 
"ref ... , IQ..u pla= Ihal Ihc Sta:~ P"--'l}' cor,troll u ~ g~r,rr. •. ':11 ~uthority, i"clud ing ship: an~ 
lirc,. ft regi~o.red in lhat Sme"').l' 

Thu.I, oJthough pGttior.s ~f the r.Ogotilting ,.cooI Gfthe CAT mo.y support ,eading Iho 
phra1e ".r,y lerrilory uncle! ilS jurisdiction" 10 inelud. !lO\ o~ly so\'e;<"gn territory bUI ilio ue.! 
subje:t to d. fleto goyernmenl ~utilori:y (L,d pettups "gist~ed I.'l:ps l/!.d lifcnft},Ih. 
nego:i2.ling 'ecord M. who:e tend:; 10 cor.fi,m {hzllhe ph.-u. does nOl e>tte"d to pl ~ce. w!"tle I 
SUIO PL1y doe! 1101 exerds< . ut."o!ily as the gov."'::le.\. 

" ThG "'U"""o. "b I,,"~i::o ";:1> ClI, !::<to! Ani;:" I,IX'), whl::h => to <li!t:r.;uLlh "(em:"'!' ~or 
t. Sl1lO"jjl::i:<!<oe",,· {,om -"""1'1 Of ","~ .. :t r:~emt in U,,($t>:< " $« ""'" v w.""A" /.J~u. Lf.., Hl 
U.S, l2l. 114 r. 5 (1939}(""~ WI ~-hef< It-vl\p lUl i> .... P:r1o::\1y d:or. 0-., ""~nn1 manil-.(' or Ih. = .<:O<\lO 
~"""",y be /;OOIla~iCl::.:! O<1ly by do.: ~-rJ", bi~oif) . B= r:" CI~ ~ .... , ..... "" OJ t.'IoI ill ;"l<mIpt!ons tIo 
1>01 ~ .. p:'C% on *;1" Of oir<nfl !qi>.'u<>l. in (i-., Uoile.-l 51rk<, .~ r.oed 001 ,=1 .. tI:!1 isN. h..'TC.. 
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believe thor the p~ru;e "tny territory lI~der-iu ju.<isd:ctic~" ceminly reaches nQ further tru.o. If><: 
SQvereigJItemlory lnd the SMl'J of the Ucited States. I> !r.<!e¢d, in "'Iny respecls, it probahly 
doe.! not reach thil fu. Altl'.ough rr-.any prov:sioru oftr.~ SMn mvoke territorial bJ!i:S of 
juriooietion, o~ .. pro,~sion; asselt jurisdiction on oth« grtl\.'!Ijl, in:.lIl~i:Jg, for extmpl~, 
se<::tions 7(5) thro\!gb 1(9), which men jurisdiction ow- certlill offense. committed by Of 
against United SUtl:Z citize~. A.ccordmgly, we concJllde!hit the ~gition program docs ~(lt 
take place within "territory under [Unilw Sates] jurisdiction" imd !hw:fQ~ W..l not 'iola:e 
Article 16--e'len Ibsen! the S",.!~'S re.!~rion limiting United Stl!es obligations WIder Article 
16, ... -bieh ~ disC>.lss in tile next "otio!\. 

..h I _con~itioo tolU &d¥i<»tild cor.sttJt-to the rtt~',~liiln ofine CAT; lhe Senate 
,equi:"0:1 ~ fesel""~:ion that providos tillt the United SIMes i. 

bound by the <:>\lligltion lind", Artide 1610 pren:.! " ..... e1, i~t.u:nln Ot de~.ding 
1fe.:!tment or punio.h:,,.r,t," only i=fa, .. \he mrn -auel, ir.~u!Illn or depdins 
tr ... !meru or pWlishrne1:l" m"""l t.'t¢ (n:el, unusual .. ,d i~uml~e trellment or 
punishment proh,bi:eo! bj-' (be Fi!"th. Eight~ .• 0;1lor fOl:rt. :nth A.mcr.dments (0 tr.e 
Constitution of tho Un.iteG Str-os 

Congo ~. 36, 19S (I m) This ,.. .... "'.,io:1, wnich the Un;led Sta: .. deposited with iu 
instrurmnl o~ ratifitl!tion, is legal!y bin~ing I~d odInel the scope ofUnlted S~es oblignior.s 
llI\oe:- ... .Miel. 16 of the CA.T. S .. R.I"'Qn~ of Sr!lde !l.cnficc.lion HiSfO? 10 rre::ry 
jntupf<ll1n'on, 11 Op_ O.L C. 28, ;3 (19.7) (Res'l""lticnl d~osited y,ith the inSlrument of 
rlItiflcariOll ~m genenlly bin~lng _ both intemltio1ll11y::-ui domestically. in, !"b5,qu.~t 
interp .. :ation of the tro.,y")." 

Under tho termS of to, re:;,T\'l(;On. the United Sme, is ot ligl!ed to preve~l "e:'Jcl, 
jn~ut:\a~ or depdins trea'm~~r- o,uy to tne ext.nt t;~t su~ treatm.nl WtOOnts to "the {rut!, 
UflUSUl] I..'"Id ir.hwnar.e tre.t:nente< p'.:!8hme.nt p,oItibit~ by th~ Fiflll, Eighth, andlo; 
Fourtee~th Amend",en!!," Giving for,," to the terms Of!!'';l ,csen·lito,," trU!m,n! t~ is no' 

" A$ w, .,.,., ox;>laill.04. tl:::, is '" 1fJ'l"'<'>! \l»( -1orTlbr7 UI".:I= \. S"-"·'I~::t.iof:" ~jb.t ~ 
1N;!ud, <>=Ipie<ll<lritory, "a>O,>!ill,(lr,'( t=: lbo<~t th: s<:, ... , ', 'OS<"~~on. ""'<:I. ~6'. otlt;pOOIIl !!lid>! 
eXl<nd (0 !Kt:tij>ie<l t.rrilO!)'. So""",,!he UolIe<! 5::1", ionot 0>.Il"<IUIy "" e-::cupyi"ll PO"" l'"i\I1;n fr, ~="' ef 
iii, ta,... or .... , ~fe .. Lo. ,..tI~d, w, r.o<: 11'0\ cI.d:! ... hoIh<r "",,--pied tmilO<)' is "lmito!J I::.~" [Ur.::e:! 
S~"'l jurisdiai",,-

_. i , 

" 

" 

, 



·probibitell b1' (lte:le lllI'!lldm~:I!.i wou!~ not violate U:l.ited Stare.! obligation:; zs limittd by tho 
r~tiQd 

Co:lteivably, one might rud tt.: (~ of the r.:; ...... ation as lill',iling only th~ sulnlcli'"e 
(u opposed to Ille tertitori") rul;!: afUcited Slate:: obligl!ic!lS uoder .Vticle 16. Thl! woold 
not be an ur.reasonable read:r,!! oft},e lext. Under thi! liew, li:e reservation replJoed OIlIy ti'.e 
phme "eruel, iahuml.!l or d~~,g ueatmell1 Of punl.lh!l!eTJ" and left unlOIlciled the p~.rtSe ·in 
any territory under its jurisdiction,' which defines the geographic SCIlpe of the Anicle. The len 
of tbe res.rvation, how=. is ,wceplible IQ ""othe rusonablnuding-<.>e>e suggenillg V,lt 
the Se.ute ir.:erule4 to e..uu:-e liI~t tl:e United States would, with respOCltO Article 16, ~ndtr.Ake 
110 obl'gstioru not aJrudy impOIM bj' \.". Cotl$tllUtion iaelf. Uoder tnil IUdi"¢. the r.: ... r.~ 
10 the trutmcnt or puni,j·.meru prolrioited by the COr.l!ilutio!l.t.l provil;on, ~oes not disti"3'Jish 
between the lub~lntiy. scope cllile =Jtutiooal prOOibi1ioru IIllItffi:"-geogtllpbocq>e. "k 
we --a:Jiruss below. thi, ,..cond reading il strongly SIlpport~d by the S~~ate's milieuion his:ory of 
tteCAT 

The Summuy ar.d Analysi. of the CAT submitt.d by th. P~ident 10 the Se",,:. in 1988 
<ocpre,«<\ COn=n that "Arti:!e 16 iSlfS"lbly b<o.~ ... v.u. exi~i"B U. S. I.w.w SUm..'III'Y lOd 
AnaIYl':$ of the Convention A;li~$I TQrt\t'Hlld Ocher Cf\lel.In!!uma~ Qr Degrading T rw:nen: 
or Punishment, in S. Trea:y Doc. Jo;o. 100-10, It 15. "10 ,i~' Qftbe M'.biS"ity Qfthe terms." the 
Executive Bl"locn suggested "tha, U.S. Gblig~tiollS 1,I,1der this II"~e!e (Arti cle 16) should be 
lil1'.ited 10 cO/lducrprchibiltd by I;'. u.s. Ccnr.il!Jlfon.~ S Exec. Rep. No. IO\-;Q, '18(1990) 
(emphlii' added). st. ab; it!. It 25.26 Acoordi.ngly. it p;opo.ed 1"h.!t be<;am$ tll~ S~lI1t.'1 
re,.rv.cion in on:!<!1 "[t]o m.h dw tr.£l the United Stll~ cc:>;trutS Ine pr.ase r'crue~ i~h:m:t.!l 
or degrading l!"eUl1'.ent Of punishrneon ~ be ooext ..... i,·. with its co:u(iwtio"" guuo.nteo, 
_saion .ruel, umm,..I. ud iMn:ftWle trulmen(" Id. It 25·16; S. TratyDoe. No. 100-20." IS 
(ume). A. Sllte De?lltm.nt Lega! Adviser Abroham D Sofa., exp!.;oed. "bee,use the 
CorutiWtion of the United S:ms ci:rectiy .ddre~s ttlll ue. 0: the law ... [the reservation] 
would. h~it Out obliga:ioni ur.der .. ~is O:mventiOll to the p'osc:iptions &!ready coverd io Q\l' 

Conltltutlon.
D Con ... :nrioM Aga/IUI Tonu.·~, Hoaring Befor. rho MMClt Comm. ""Far.lgn 

Rdaf/oru, 10 lit Cong. \J (! 990) (prepc-ec! I"..ltement) The Se""te Foreign Rell.l1ons 
Committee expre~ed !he same <;o:)~:;em .bo~t th~ pote.".ti.1 =pe of Arti;.!. 16 Ind 
recormnented the same ,uuvatior, tolhe Son'le. Sf' S Exe<:. Rtp. No 101-30, 1I a, 25.2~ 

Ii 
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" 

"the 
tfle Coll"enticn [were] 
legislation [v."Q\lldJ 

Sou:. ceclc-ed tlut Miclel t !hro~gh 16 

lit 
, 1990}. In S hec No 
of the 

exisling llw" 
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" 

. th.c I. 
" S Exec Rep. No 

, 
any obli.ltion. 
Tho 



, (emphasis added). Congress t.'!e., =aed 18 U S.C. §§ 2340-2349A, the only "neeesruy 
legislation to impleme.llt" United Sta!e! ob~gttiOO5 l!/Ioer the CAT, noting that the Urjted St.;;.:e::; 
would "OQI become I pil1ty to the CooVUltion until the.~ry implemenljtl8legi~)lIion is 
en.cte4." S. Rep. No. 103-107, tt 356(1993). Re<ding Articl~ 1610 m .. ,d the S'JbS'..wi; .. 
stllldud$ of tile Constit\llio~ i:: con:<::xu where they did !lOt already a.pply ",wid be difficult to 
squ'lfe with the evident Wldcsundina orthe Ui!i:edStlles that .,m..bg I.w woold satisli' iu 
obligations uoder the CAT exC¢jlt \\it!:J.Ie$~ClI0 Artie!e S. Th: ~tifiCl!tion history tirus strongly 
$tJpporu the view that United SlI;ez ob!igaoo!15 und~ A:tide 16 v=e intended 10 read. no 
furthu_b$llnlively, tenitori.a.lly. 0: ill any oll:et respeC(-!lm~ its obliglliOt1! under lhe Fifi.~, 
Eisbth. a.'ltl Fourteenth Ar.le,ujments. 

The Sl.Lprerr.e Coun hLl repealt;dly $\lag"lled in ,..rio~s con:e:a< tho! the Corutiu:;ion 
doe. 0.01 apply to aliea. 0IIlri<ie :he UnitettSt.:e$-...,s.t,.-.. g.,...Onlf.,;·S!alU v_-B~Im"".t. )OTU:S 

'-'24, 332 (1917r{'"[O]ur eo ... .iMion, law$,."d polioi.! have ToO tx'.merritoril! opcntiOfl, ~r.1m 
in respect of ouf own cltu:el\l"); U,,;led Sral.S"'. C~7"IiM-fr:""irh' Ezporl Corp., 299 U,S. 304, 
3 I S (1936) ('"Neith.r the Co:.Ritution nor lh. law! p .. ,!d. in pwtIlIncc of it b.J ... uy fu.~ '" 
forei.,n l..,.i(o:y unl= in respect of O~r 0W!l cllize .. , .. ,"); S~ "'so {)nl,.d Slo;tes~, Vtro'ugt>
Urquidez, 49~ U.S. 259. 271 {i9'90) (no:iJli Ih~( ~e:s relied ~pon by ll\ llie!l l!'CI1;r.g 
con!tirutior .• l rigbt3 "elabl;!;, only t!-.at ali ... reteiv! consci""tio:\Jl prot~ttiOll$ wb"" they r .. v. 
,;orne wi:ilin the lerritocy oflile United States ll\d developed rubs:.t::tial conMClio .. y,;tn lhi': 
country"), Federal courtS of .pp ... ~s, in ffi."1I, have held thaI 1tJhe Constitution do= not cxter.<l 
ill suarlnl.~ (0 nonre!iden~ u;.~! li\i~g ou!lid. the United States.' Vc. .. "" ...... r Women's 
H."llh CelI.eli". Soc Y ~. A..H. Ro;l". Co. , 8201'.2d \3 59, l:i6J (41h Cit 1957); thit "r.o~
resident .Iiens . plainly ..... n<:lt oppeaJ to th. ~rotccLion of the Constirution or 1.W! of t'.' 
United StaIe~," Pauling 10", McE/roy, 278 F.2d 251, 154 n3 (D C. Or 1960) (j>e:"euriam); Ind 
tbt ~ ~f()r<isn entity without p'llJ>4;ty Of prucnce in this CO\Jn!ry O!l"" oons~\\ltiotal riShl!. 
under the due proee.sl clau,e "r otntrnise: j2 CCWl'Y So ... ,eigmy Co.71m. ¥. ~p'/ 0/ Siall, 292 
F ld 797, 799 (D.c. eif 20021 (quming P'apl. 's Mojalwiin Org. oj irr.:n \'. Dtp'/ 0/ Siele, IS l 
F.ld Ii. 22 (D.C. e,r, 1999)) , 

A, we aplain 
With 

. 10 
Ii Ii 

.t lb' il ~l."till1y relev:n: in the pel<C.' 
Co~rt h.ls ·rejecle.1I~. clli", that ,'jer .. 

Sm=" 
,Ib~ Co<JI1 n~:e.1 ia 

ir. Johr.sor. y. 

t. n .......... ""'""1 (Tbir~l ~fFo:tip 1Wolior .. L&~' .".,,, 11".>: -!.)I!!-",,~8b ~ ... =>I:".!Io, r.oc bo:eo 
.utho';lI-~'-el.1 ~"~i"'l<d .... lout 50= .otiON'by1l>c Unit'" 5,",<. "'!«pOet Lo rorcl, •• lLiomb o·JUido <b, 
=.t1y .r; lhc ""',eel (0 <OIISU'·J'Jor.J! 11::",,",,,,,,.' IJ. f 711, "",I "'. Tl""' Ilal"'t".<nl ;, """l:lIJ' Lo \he 
lIIIborin .. ",:<0 ~,tJ:.e texI. 



<:01IrtS of app~l$ r .. l"e similarly hold that ~r.on ·res;dellt ali,"..! ,,1>:1 Ol.ve irlS\lfficie!r. CO"ta.cu 
witb. Ihe U,ited Sute> are r,m .. 'Tti:leJ 10 Fifth Arntndment prote.ctio~!." lifo')! Y. F .A.A.., 310 
F.Jd 1114, liS! (Dc. Cir. 2004},Uf afSDHarWry v, ~:cit, m FJd S%. 604 (D.C, Or. 
2000) (relyilli on Dm1u"gu tnd Vudugo-Urqulife: to'OJ~uJde that an ltien could not $We I 
due process clair.! for 10rtufe tllegcd.ly in1licted by Un:led Sate. .gl:Jl\s &broad), rev 'd an omer 
growds wb """,, Christophtr Y. HcrcUlJ', 536 U,S . 403 (ZOOl ); 0~ban AIr:. Bar ).ss :M, lr.~ v. 
Chrt$loph." 43 FJd 1~12, ]42S-29 (11th Or. 1995) (rdyi~g "n.~r and Vud~~ 
Urill'!da to conclude tha! o.li~ held at Gu~,o BIY 1.ci:::Fifth Amendment rightl)." 

Th: =eIVation required by the Ser"le ... conciiti~" O!;II .dl'i~ Ind COI\S<'.1t to t.i-•• 
ratification orth. CAT ihu. lend. 10 confirm I~. tomtoriolly limilcd reach oru.s obligation, 
under Article 16. Ind.ed, there i. I mo"S argument WI, by h"';ling United SIIUe$ ohligloom 

~"d or .Articlc..l6 to.~ tr41 W'lainj)fQ\lisiOM of!;,e ear.nirotion .!read y' impoR,1he -Ser,,!<! 
reservl tion limill the tem[ori!.l rea::h of Aniel. 16 e"er. !'lor, s!wply thin does the lexl of 
Article ]6 sur.(!ing lIon. . Unci .. this view, Miele ]6 would imp-ose n~ obli811iO"" wi lh n'lp<ct 

» Th' Co<I1I', c!:x:lli"" L, oR,","" Bot!:, 12~ S, Ct. UU (1004). II 0" "'"'" 'o:t::>.rJ' To b<: "''0, It>< 
Court ""ed b. 0 fooo.not. 1ha<: 

P~ ... · .U'p~~ al:l:o':F 11".0)' iu" """" ... n:ill>e i::> 0:::-.'" I\Ol ill ":U of 
torI"""'" >pi:l~,-\, Uo\«d Stuo. L'.ey j-~v. b= 1W4 in Eto:.:I/\lt ~.(.ro,n rot OIore tIuo """ 
Y""" ;, Icnil<'1 "'b.ie<' til Ii"~ 1<:, .. "", e:<cI",;-" jor'.>!li:tio, ~ «r.trd ,ftho UIIi,od 5[&10>, 

wil~OU: """'" to <wm<I U>:! wi~ \>!j'lI: <1" ... , <0:1 wioh 1:''1 "'=f"'-Di..,.--<l-"lQ...aen>1>I) 
ce=r'>e -",,"">Ilr I. ~¢.of~'" C<c",,",l1Iion <IT ..... or " ... 1;..,- of • ." Uo;te<l S"101 -

i<J. ~t 2693 n.15. W. Ocllove 111;, fOOL-,'le i.",", """",,,cod (0 j"" .. ir.:.:< 1lo, Ctort',1tI1kd .,.,;,......,..:1..:.1 of"" 
Fi!'.h Ame""-...... J. rOT, U>< Cwr<:""~ ,« bold'OI I~ ~ i=o be!', .. r, .~,\l".., Ill, f«leral "'''''' ".,', 
""''''''I)' j"""",,,,,o~ o\~d,."o<u pe\i'.io<II OIo' JOI by ""~ IIi"" Io<l~ II (b.,"'"""'o ,, =--.y «:n'''''''' S .. 
Id . .. ~6~~ ("'1'.'!>Wo". ,",d .."., tc.."." ~op ... y be<.o"", """""'" ' or' r->'<" IN! ... !><cl.OI.':. .... 
no". Who! i, pr ... ctIy" !lUdl «Oly .. r.e& .... tit, ~ """" .. III. .. j ':r.":':lLo:. "" 0<""""",, t):. lep llty ,/ [!l, 
Ex""'",...·. po::.tially iz:.lefirol. d,:m\io, (f ~yj~",", ..to <;Iol,n" b< "h'l~ LO_"IOC<fJ of ~TIln¢ct;., ,·~ 
lneoe<\, Ill. CoUr. pu.l:d <1-.. pdilion fOf .-rit ef oe;li<:nri"'t;mi(:d to L'>, ;,~,,,i,,, (2I:e"'on; \WoeCI¢: Unite:! 
S~,.. ""on.l>:< pisd;"" n \0 <»nsl<l:t ci'.:Ill"" .. <0 Il>e lephty of Ih< ....",<!or. <:ffofcil" ~~ti,tW' ",,-..;."'; 
abroad i., OOo:l<d;"" ";(1\ b"","tioo ~ """-=-aIed 01!h, G=W=, B.,. }o:OVll s .... Cul>a.- /(0",,1: ""," , 
jjO U.S, !OOl ('lOOn 

TOP iJld\!'T~ 



to lIieM ou'.side the Ulli(o:<.i Smes" And boecaU5~ th~ OA h ... ini"o,,,,,ed us that these lw".:q,m 
are DO! lUIborited for use 'Pi<lSl Urj:e<i States pei1ion.s, or ... ithin tile United State!, th~ W1JI!ld 
no~ un~e; th~ 'lew, viol.teArMle 16 EVeli il'tlle rw:." .. ~:ion i, rud Qllly to confirm the 
territoriI.! Hmits explicit in Article 16, however, or even if it i, rud nO! to 'ow' on this questiOfl It 
all, fr •• progr.>ID woukj nill lY.l: ,'iolate Article 16 (or the reasOn! di=ed in Pan II,A. 
Accordi.~gly, we r,eed r.Ol decid~ he:e the precise df~ if I..~y, of the So;ru.te 'eser .. mo~ on rl:e 
geographic scope of U.S, oblig.;tior~ under Article 16" 

ID. 

y 0\1 hlye also I.\ked us to ooll!ider whethe! the CIA interrogllion program would ,'!ola:e 
the s~biUD!lve s(.ll\duds tpp!t~.ble to the United S\.I!es unde, Article 16 if:, comruy to the 
condusiOll3 r ... ~hed in Pan ILPove,.Ji!ol< n.w1uds dill e.tIald-tO IheClA ic!o:rrogWo~ 
prognm. Pursul."Il to the Ser4le's res .... va!ion, the UI1.'t«l StItes il bo'Jnd by Artide 16 10 
pn:vent Hthe cruel, UflU5U.I! and inhuman. treatment or p\l!'",r.me~,: prohibited by tile Fifth, 
Eighth. I.~<lfor Foonunth Amendrn= to the ConstiMion t.r t .... United 5I1t.,," A3, We .1:pI_in, 
the reiev~m test il whe~"e: U!. cfme ClA'l enh.nted irnerrog~tioo t¢ChniQues tonnitu'., 
g<lyernrr.enl ror.duct WI ",!loeb 6. comment.: Based on oar un~erst:ar.ding of Ih.~ rel., .. n: 
cue t.", &~d the CIA's desGtijltionl "fme inWfQS1rion progranl, we coru:lyde !ht use of tho 
e.~h~nced ir.troogation tech.'1iq'Jel, subject te oJl Ipp),w!e co~diti"O$, ~mitati"n., tnd 
nfegu"'di, doe! I\O! "!ho;~ the cons<;ience. H W. emphuiu, howe.,..r.!hal IDS lIlllys;s calls for 
the appliClllion of I sornewba! subj..:.:;"" test with only limr.~ g'Jic!ance fiom the Court. W. 
therefoc. =nol p<MiC\ with cor.fider.ce whether. coun ",ooId "P~ , ... ith our roodu,ioru, 
though, u discussed more fully 1)<,10""', We beU.v. the in!etyre:..tion of Artid. \6', subs-.ar,:ive 
5ta.~d""d ;$ unlikely 10 be $~bjecl 10 jl:dicil ] inquiry 

" AOc!ino:-.. l uW"';' ""Y 1:, 'OqU:": "' \he as<: ,f.ltor~ "'.ti~«It~ ). w!u1 p<.mIlIl'"t ,,,,i:t""J ""'" 
Cc.."...,,, 1:_ Hoi 0.", " 0.1,*"" )4' V,S II-) (\~l3~ vWt Si"""'z'-t"'l' ,. lJ"j"t SrOlCS <> r<!, Mmi. J41 
u.s. l~ (1 !ll). 1'" "' .... ",,",=0:\ '" L .... ' L .... 0'" Coes 001 w< LIm ~'d "" "'Y U""1e(\ Slm. ,"'''''''' 
~·~\ud", .. I'ml p<m,"""'': resI~"",t1..,.,4 "" 00 not hot< .dd" .. Voll:.! Sa,,, obbiJti",,' "':\er Al'.id< 16 "'~ 
r:<;>:« '0 ,uch .Ii",s, 

" Our ,,,.J)'';'' is 0<\ off'etC'<! by tb< '-'=:''''''''''''''t ofl. ... E.o:"l<-.,oy S'l'I'~ Aw"'l'r.>,oo> Act 
fot Derome, tl:oG!ob>l War "" T""o~ or..lTnuwr.iRelld,lOO!, M L. No lG9.ll, !Ii ~ 2Jl (IOOl), 
:k<t!on lQll(oXI) ~r¢lal !a ... fI<Wio.. !hal 

--
115 St>l. .:.lU, Sea"", It", str'!"IlSMIi"" AI "";mitM "';'hi' •• H'i,.1 '=9''''''", "tat:li03~ ___ _ _ 
dofi~ .. UO,L"<l SUt .. ,*~pti"'" <:><I", ArJ:l, !$ oft.',. CAT, WI "'~ d= '10\ p:otubit d:e 'Xj>:.;O,o"" ,!~"~, 
for o;mdOOl t!lat ""'" "'" ,iob.:. Urj::.! 51O~ ~b~ptio", .. ..:., ...",ot, t~. IS U",.lto.l \to II>: S,",al, , ...... w.::. 
f"~.h,rtl!o~ a:;,,- =", .. i...,1t d<:fio.:s "=<L inl:=, or d'I!Do"",, ~.,.,.""" ~;:ur.d.r.:..nt 11 ·tho ~. 
unun:.tl, ""~ .... 'II:tlla."' ~,",mor>l or ~,""t ~1!ed by th< r.ttl> =::r.d.",,-,~ ,",,'Ith .;"",o:!,,""t. 0: 

fOUlt«:lth I..~"',""\ to!ho: o.,..,;~ ofl't< Un!:od SlOld.· Id,11011('oXI) 



extend to "tile 

A. 

" 

The FOIIno.r,th 
•• 1 due proe~~Qfb.w." 

fedt ,..! Gover-...rneru 
.,4S3US 521, , 
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. S20, 

i . base>:! QD 
an i I 

the li:n Ited 
by the S""'~. 

The Eighth Amendment prohioitlon of <:ruo.! iUld unuwal punl!~m.ru I:, (If the 
three icoll!U:utionai p'ovisi~:u cit~ in the Sen.!. me""l:ianl. the roon li:nited 
in ICOpe, ... trois amendrr:em illS CllMlstentiy b«ll interpel=:! Il plotecliog o~ly 
uthose con"icted of ~rimts· IngraM"'~. iYrighl, tJO U.S 6SI, 664 (l977) Th. 
E,ghth Ar.oendrn eru does, ho"ne:-, Uford pr!l1eClioo <gl;'.!!\ \0.1", •• n~ ill. 
tre.;tmen! of peno~! in priIO~, .nd limill( situ1!ions c! CTi"",>=/ p~",v.mttrl 

Summ&ry and Anal~i, of t~e C~nvenlicn Aglins'. Torture "'0 0:htr Cruel, Inh.uman or 
negro.diog lr.l~T .• n\ ~r Punishme":, in S, T fUly Doc. No. 100.10, ~t 9 (tlllph,,;s Idded), 
aecause Ih~ h:gIl value detli=s on who'" t~e CIA might use .nl'.l1l~ inurmgo.tion ttct.!1iq1,l~1 
b3". not been convicred of Iny Grime, the rub;ta!lIi .... r"'luiremen!> of the Eighth Ar.'Iendrn, nt 
would no: be reio""nt her., e' .... if";"e ~,.u",e [hal Article 16 ha, .pplioation to the CIA's 
imt['TOg_tion prognm:' , 

The Fifth Am endmem, hQwe' :.r> i s '"::O~';;,::; ;; ~~:~;=:;.:';' ':rn::':.~:"::o::ru; ,;"'~"'~:[ e<-xllll' relevant here, th I'~b$t.ntiv. due process cc 

-~' 

" To Ix ,"".., lIt.lCne:\[ L~ '" l".:,t.ioh..,..,,: UtI >I •• " =<lIM =J>l punj.!vrtonU ,~<a!~ 
caoOl be ""posed 00 ir>:lhi~w.lt _to jo.l'" /lOt \:oox:> "".v>:ted.1 ai",e>. Eo! this p:<>i:ibition !low> ~ <t~ f~'I,~ 
Amtnd."o:ru nll:", t03n ()I<: Ep,t."l Se. W,l,~,;" ., 1 U.S . ., J15 n. 16; '-"'~<, S:~<J v. Scl""". ( 31 U.S 73'.7' 6' 
47(!9S7) &<o!soiJ!:'~<lOlo16. 
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cenlUfY 1',0,,", we mve spoken of tile oogniuble level of executive eb1.1S. of p<)'o\n u th:t ",:meh 
,how tl:: COIlSC'en\:4. ~)" 

B. 

We must therefore deter'l'~oe whet;":r the CIA i:::.rrogcioa progr&ll1 ;",..,Ives ror.j~t 
th~t "shock! the cons~ienc;C Tne Court has indicated thtt I\'ttether {:ovemme:ll oondutl (;In be 
aid \0 ~Jhoctthe con,cirnce" dependl primarily on whe:mr the ecnducl" "utliU"ary in We 
oo.~i!lllior.al ,=," !Awls, 52, U.S. 01 S46 (.merna! quotcion r:-.. ld" omitted). thai i&. ",~h ... 
i: 1lIlI000U \0 the ~exerci<e of pow"," withocl lIly reuotable jUltificotion in the service ofl 
leglt,,,,.te gOV=OlItll objective," Id. "[Cloooutl iMenaro t"O iajure in rome way unjustifi&bi. 
by an, goverr.mem. int.rut is!.'.e l"On of officialaelion pel! likely 10 rise to !be ror-,cienct
shocki.1g I.,·d," id. It 849. tlth"O~ lome ~ibellteil!dlffe ... nce to.1he risk.DL 
inflicting $':;a; unJuStlfiibl~ migilt aha · shock the oonsciono.: lei. .18~IMI The Cam 
Ill> aha wge3ted thl ;1 i, .pl'ro~rU\e 10 considu",W ... , in 1;;11: cf"uaditionll ex=li,·. 
be>.o.vior, <:If contempOl"lry p1"lctice, w~ ofthe n...:hrds o!blarne seoenlly 'l'p!lcd to Iheo, • 
conduct "i, 10 egregious, so.out.nogeoU$, thaI il mly uirly b~ I';~ 10 shock th~ contemporvy 
consde~." !d.:1 &41 n&'" 

Seven..! roruide1"lt;oos oomplicat~ our at)3!Y':$. Fim, tnm If"e. rel.tively few Cl.'!e.\ in 
~t.:ch !.,,~ Coo.:n has antly~e~ w~~her rond'Jc! "shocl:s ~ie oonscience." tnd tkse =es inytllvt 
COotext.s that diffe:- dramlt,c,",l, from the CIA int ... rog~:ion ?'<:Igram Further, the Court Iw 
emph.,i:.o~ thaI th..-e i,"no cd,brttcd yard 51'0",' wilh wlucb to determine wbtther condu;; 
",hocb Ibe ro=ience." [d ~I 841. To the ronlnry: "Rules or due proceu ore 001 .. S\lbioa 
10 ",echlnial application in ue'!I Cliliar t .. "Titory." /(I.ll &50 A dlirn that sovcmment <Ofdu~ 
",h~cla the oolUcience,· thertr~;., tequircs "11\ eu:;t L1a1YS'1 0: ctrcu!!Utlnces" /d. 11-.e Coun 
hiS e.~II;ned 

" Boca= wI", i. >11 ... " \!/>lor t.~. "'" oftlo. s..." """".~,. if e" ~"bo<l of",""1, i:".--'I:"",..lO '" 
d<gn<!i~, t",,,,,O;d" 1. .... : .. "1/:, ""01, ,,",0fIl>! .. ~ WI""""" ".,. ....... '" . ~"b::<d by !he ~ 
Aln'n:lment!)." ",~, n,: bo\i ..... <1:>., lit< ~=ed:;..'Ol llpo:::t< of!he ~ A:::~"" L"O rek,=t, S·. t.u: .. lb. 
<»nlal of int~"rn",'ion tooh.~~ """,l>:ed '0 c" <:iminIlju!llo< <1"",,", Nor. Pr-' !h<: I"""", of met: I~ 
ad 1l>< .... tl"J1io<.,~.,..e bel! .... U>allir'::..:! SIoI .. obIlptio::s \lf4l< IW A:"J:l, be'''''' «h<r ''P''''U .rtt. f:!'." 
""' .. -.Cl:::; stIclt ,,\he tikiIII'" 0.= .r L'"te 1'1Ii"", ",1'><), ny,u EI-~I E!;, S"J;r<--.:e C<ut ho. ~ 10 \<: 
Pl'O\OCIe<! b, Ihe 0\:, Process A.""". 



The I'h. .... e [du~ pro= of Ilw] f<:JtlIllllm .. I oo..::ep: I=:;$ rigid .rut more fluid 
th~n thos. enviSllged io other specific ud pmicclu provisions oW>e Bill of 
Righi! lu 'I'plieati<}ll U: Je.s a ma:ter of rule. k,emd deci&! is to be tested by 
I.D appraisal of\he.toU!ity of bcb in 'given ease. iMl wh!eh may, in one 
z:ning, oonrtitule ~ ,!;Ilial offundlme: .. ..u Cairn .... , shocking 10 the \I!Iiversal 
&elISe o(justi~, may, i:r. other greu=nces, t:ld lc light of other oon.sidera.:ions, 
fall snon of suclJ I de-..illl. 

ld. 11 850(qooting BellS v. Brady, 316 U.S. 4j5, 462 (1942)) (llter<tion in l.lwis) OIIr lalk., 
therefore, il10 apply in I nO'"I!1 come>:l • highly facHlependent test ..,;t!t little guldUIG~ from Ite 
Su~r.me Court. 

We first consider whethfflhe C[Ai~twogalion p,o~ ;:\Volves ro,,"d~:I & .. 1;. 
~1XIr.,"itl.!tionll!y ubitruy." We conclude thlt it doe. Mt. IOOeed. we find no eviceoce of 
"cond!:ct ir,Ie.'lded 10 injure in ,ome wly l:njustlfi.ble by lOY gQ' .. ernm~"t interest, ~ hi. II ~9, or 
of delibente indifference to the possibil:ty of!>Joll II:Ij~$Iifial;le inju:y, no id at 851 

k ~ milial mltter, t.~e Coun has mt~. clear thaI whether cor,:I~.:;I tan bewr .. i~md 10 
be cOQStiwtiOO!llr atbilruy depend. vhlly on whe!ller (t furthe~ I govemmeili it>lerert, ,,,d, if 
it does, the nIt:ure wd impottr.ce ofthB! interr;sl. The t~ is n~t r.lerciy whethe, Ihe co:tdcC\ il 
"intended 10 inj1.;1e," bUI rlther wh~hef it is "intended to iojureir. Jom. way "nj<J.Sfifla~" hy""y 
gavur.mom ;r.rU~SI" Jd. I: B49 (emphui'ldded) II:S Ih ' u:!'Cise of power withow ""Y 
ruwonabl. jlJsnfjcalior. In I;'. sn-vic. oj a l.gllimmt KO>'rm,"'en~ol objlc~"," ti",lt = b< said to 
"shoel:: the con,:ienee." Id. ~t 8.6 (el:l~~Uil added) In {Jr.iud S",I'-I v. SaI~ma, 451 U.S 719 . 
748 (19S7), for eumple, the CO"Jrt ellf'!.in~d tht the Due I'ro= Clluse "lays down [no] 
calegorical imperati.,..; and ~rr.phuiw:! lr .. t lhe Court has "repe.atedly held thaI the 
Govemrn .. ~t · ' re;;ulllory i"term in cc",,,...nity 5Of",}, c:!.:t,;n ~~orQ~rill~ circumst&n:es, 
outweigh In individual". lib en)' imerc.st." S.I"lso Ham& v. ,ri".:".sjeld, 124 S. Ct. 26n, 26016 
(2004) {plurality opinion} (e>:plaini:>g thlt the ir.dividu~I·, ir,;e:'es'.s must be weighed lvi"!! the 
govemmem·s). The governmt"t'J ioterm ;, thu. an irr.po:uJ\t p:"1 of Ihe oonte>;\ lOll mUSI be 
carefully considered in e"'~Ullin3 a" lue:ted villlation of c~, proem" 

In oddl:.iOll, r .• ><I, ~J"'"'t51h>1 th< C<1llI', Elllhl!t Am!nd.""""tjI:".spn!Oer.:t sh« • ., lo;:L,\ >om< up..." 
L'" dt,."e 1'1"0<'"'' '""UI,)". St. sn u s. >l 3~i·j) (.,.~!,giriol til. 11-" ,"""-<:I ioq<E>r 10 tll< Ei",th A.""""d::"b>l 
CO"'OX' L-.:i ""tIel!hJ, '" both cues 1:.bil'ty .h<l:ll on! on '~!<::a: ~.,. ."pJ:«l ill I , OO<! ro"h 'Il'><t lO 
"aiM';" ~r r..:.n: ~l"''' or .... Iicioc.lly trod wi.:ico.Il)' lot tl" .. " •. :)' 1>" ..... of a>:Si",h=n '1 (q'lotinl 
lHlill.y v. Alo.", Hl u.s. l12, Jl(I., I (B!6l). The iMenosrtloo p",p:n .... o<r",d" do<> 001 in,,,) .. 0:" .:!O~· 



. --- -

AI Q,.Cl', cew,mstme(j ability to b.uoch sopbistictted mKla cawing miSS U5UUtiel; 
within the Ur.iled Stites lnd tgalnst United States interests worldwide, II ",.~IIS its eotniooing 
efforts to pI&., ~nd 10 execute s"ch at!&eb, see "'''Pro p. 9, iT,~is;>Uahjy pose t grave ",d 
oontinui::g threat "II is 'ooviotls tnd \In.&.''gI.lable' t!w r.o sovem:nt:l1ta! int.r~: is more 
oompelling tiwl the sWJriry ofth¢ NllloD.~ Halg v. Agu, <5:; U.S. 280, 3Q7 (198 I) (';\rior .. 
omitted); .m afro Sal~mo, 481 U.S. II 74g (noting th:t "so-cletJ"1 i!!:=: is at its puk" "in 
times ofw!! or insurrection"). it is thil paramount interer. th.!! tile Government.eeb 10 
v:ndicate throogi> the ill:.e:rQgatio~ progra:n. Indeed, the progn:n, "II-Jell the erA believe.! "has 
bu:c 2 ~y rea.\on why &l-Ql'ida has fl.iled to bun"' . specUCIJ1~r a-.uc!;;in the West ,i= 11 
September 2001," E/jecttvtl'lus }..femo at 2, directly furthers lhallrJete3l, produci~g IOIbsta"t;1l 
'1tl.1..,titiu of OIhuwise uN.vailtb!e actionable ;r~elligul<>:. A3 dmiled a~, onlinory 
lnlffi'ogation Ied!nique.s Iw:I little dfecl Qfl tim.". KSM Use of enhlnced 

I. 
I 

• 
detainee i 
imminent t 

reuor.lbly 

.. 

, Tho 

! te 

lddition 10 lne sttOOvch 

" . , in the plwning 
hIve ~«" ~,ed 

Use of the wlIerOOud il li:tlit.~ still fmhe!, requiring "qedible intelligence tr~ a 
• i '. rubs:llIlial and cred:b!e iM!Cl!~rs tr..lllhe wbject hal e:.tior .. ~l. 

C~ . • I o.t:mUootion (h'l oJtlter 
I. Ii W4f .. . ~.hoos lIe 

" 

"~. malicious 0' ..:.su: inllic<l,., ol t.1.",- R.ll"."", .. ~ io lh< lex!, L""."",.ti~., ~ L--.""'; 001.
.. r...a:ublr ~C><d. = to /i:.~.IIer • 10'.""". ..... ~ O(U--~ lIi~ .,-,!<:, .. "j , .... \>:eo a.'tIUII, • 
dO$l~~"'- to.Y<>id W\Lcnr:, """'[< l''"' 0: :r.:!f.~.fII: e, ~ 011>« lutiq Of siF':'bot'.>= L"j to rci/l:::ti .. "" r." 
o~ >->1 hum 11-.., ~= ,.,.I\t:\h., tl:W ~tI">'<=o.Lll ir.l<f"".sl Sa "'if"< ~ l~-lL 
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Moreover, enhaaced tech.aiq<:~> Irt CIlNidered only Wlle.1 the OII-KCtIe inferrogt1ion 
tum CIlN;d~s t.~em ne«mf}' ~se l~eWMe is .. irl:M!:!L'lg 0' caripulating irnpolWt, 
actior.tble ~1t(Jljgeo.ce or th~e is infllffici: n! time to try oth .. tecl-"'li'VIe~ For =1I'.p1e, 15 
rUOU/lled above, the CIA used er.ha~ced ~qu", in the itllm'ogllions ofKSM =l z.,baydlh 
o:ily met ord:n&rJ.' interrogatioD tlt:ics r."d flil~ Eve. the~ CIA Headquuters mu~: J:I2~e the 
decision whether to Ufe enhmud trlrJque! in anr inteaogalioo. Oficials It CIA HWq'JtIters 
can assess the s:tu:UlQn bue<l on the intmogUion 1=', reporu Ud int.:!ligence from , vari~y 
of other sources and are therefore well positioned to uses, tile imporw1ee oftM infonna\.~n 
""ught. 

OIlCe I~pro~, le.:hni~el ue uled only in e,callting li!shion SO tlat il i. unlikely 1M! a 
detline. ",,,,,ld be rubjeaed to more aure.s, than is reaso::at>ly r.eces=y to dicit the inforr.u.tioo 
sought. 11,,;s. no lech!!ique iJ uslld on I detainee union use of Wt technique It 11-.. 1 ur:\e 1W= 
necesnlyto obllioiog Ih. intelligu~ And \lJ'e ofer.hu.cedJ~que.s ceuea Niflhedetai~et 
i,jl'dged.!:Q ~ CON,sten!ly·pro'l"idln. Iw,,,.lelntelJigenee or ift .• is no longer l1dieved 10 have 
actionable intelligence." r~l""lJ It 5 Indeed, USe oflbe te.:h . .,i~"u usulily ~"d, dler iLlSI a 
few d.y. "'hen !he deainee b-egln, part.i:ipui~ Enhanced \<ci'.nique.s, lhereforo, wocld ~ be 
used on ~ d~lir.ee not reuonlb"ty t.~Qugh[ to p<l=s impo1'" ..... u, lc:tioMbl~ intelligence WI could 
not be obtained othemise. 

No: only i, the ;merrogal;O~ f"'gr'm Glotely lied to I gove:nmeru interest ofth. higher. 
erder, it is abo d~igned, !h,.ou ... ~;'-$ eueJ\l1 limitations and son<:ning ",i:eril., to ~void .au';~g 
any severe pain or suffering or inflicting .ign;fican! or larung harm.. As the O.t,fS Guidll'nc 
e"t'!ain, U[i]n ,II inSlane... tne &""eral gaol of!h~. Iecll..,i'l""' is. psychological impact, and not 
some physicll effect, witl:. a spoecifie i0a! of' di$loa.te[insJ [doe detainee' I] e><petl&tions 
regudilli 1M lJe'lme"t h. belie\'C! he will receive,'" O.'>fS (j-J,:!<liIles .1 8·9 (second allm:,o~ 
in original). Furth.""ore, techniques car, ~ uoe<! only if there ue 1'1' medical or pSi"Cholog,cal 
contrlinl,cauons. 1hus,!Ill te:hrJqu. i.< ... 1 used ifthere is mlon to be!i.ve it "'ill callS. loe 
d.tail\~e sign,ficant m ... .,tol or physical hum. WI1.n en.~lnced tec.h:tiqlles:Ie u~, OMS <;I~ely 
monitors the d ... ainee'. condition ttl ensure th.t r.. does rd~ in fa:: , experi.n~ severe p~iD ~T 
suffl;fit,S 01 lu.rlin any ,ignificant 0< lostlOB hum, 

This fa.c., of O'Jr analysil ~e.rs em~nasil. We QO not <>;l~"J..,de to,c &fly conduct, 00 
mm~r how extre:r.~, oooid be jllSlified by a ruffitienlly weigbl}' sov':I'.~.r.1 inttfesl roupied 
with ll'proprim tliloring. Ro.,:her, our i~~uiry is limited ttl the flogr= und." eo:lSidcrotlon. ,n 
which the technique. do nQt amount 10 torwre <>;lr .. idored iooepend ... ,tly 0: in eombin.tio~. s,. 
r.chniques .t 2S-4S; Comhimd US{ I.l 9·19. Tortule II categorically prQ~.i~ited both by the 
CA 1, ~er lrt. 2(2) ("No exceptional CirCUmll&flctS ... muo .... ." .. ::uy be iDVOked u a 
jU$llf,cltion of t~re. "). "nd by imp!emer,tlOs I.cisloti0t\, tu It U S f .. H .'1.40. 'l'!.o.~ . , .. . - .. .. . 

Th, 
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whip!asb_ Su Tlcr,lIilf.I(!.'1 at S. Witb ~ to $l<:q) depri,,!:ion, OO!t$'.ant monitoring prw!'CtS 
against tile possibility tM detainees might injure tbem.le\ve:I by lIIJ'.gic.g from !heir wrist.!, ru!f.r 
from acute edema, or eve.1 e~:iet'.Ge r.o!l-tnIISient h.L!lucinatior~. Su Tt.cIrrU'TJ(!.'1 at 11.!3. 
With !he wccrooard, ill!aroico~i usc ;ootab!e saline ruber th!!! plain Wlter $CO that de::cinces 
will not suffa from hyponatmru! aruI to minimiu: tl:e ri!k of pneulllOrul. Su id. at lJ.14. The 
board i •• 1$0 de:oigned to aUow ;n!errogalOIl to p~",,!h~ detainee in l b .. d.up pOlition so :hat 
watel' miy be ekued vt:ry Guicldy, &lid mediCiI personnel and eql:i~n:en( are on band sooukl"'1 
u!1likely probl~m! aenlally cevelo~_ SU Id. 14 All <:llhl--.et<l techrjque:I uc ronduCled orly ., 
.uthorind an~ pursuant to medical guidelines and su~!io~" 

AI il clear from ~ de!<:riptions and the <fucuszion .boY~ tho CIA uses en.'I2n:ol 
techniques e>rJy as n=5>1)' 10 o~:ain inform.tion III.: it r ... onlbl)" viewl os viullO rrotecting 

_ _ lbtiJ.niJ<:dJlmeund i~_inlerell$ tom further tarorist l.:!.ad:LIouechniques .... w;ed .ool}'_in~ 
the ir.~e .. roption oftllose who are reasonably believed 10 be c!o~ly associlted "'nh tI Qa!G1 and 
~.niOT enough to ~.ave &..."tior .. ~Je ir.te!l!gence conce.ml:lg tm"Crist !hre::!_ EV«l It .• ., the 
t.dmiqu ••• ,. use<l only to It .• exten! ,e'$O<IIMy behved 10 t>e r.=.lry to obtlin O\l1ttVoi!e 
<l.,.,. .. Uabl. intelligence. In addition, tile to::lmiqu<! lle de.s,g~ed 10 avoid inflicting seve'. pl;n 
or suffelir.g. ~d r,O t~.ll;~ye "'ill b. U!e<l iftne,e is r=oo 10 b~liev.lt will CIU'. sign;fbm 
hum. L,deed.. lbe technique! have been designed to mi~;mi:e tile risk of ir.jury or Vly luff.nr-s 
that doe. l1l)I( fun."c, the Government', interest in obl~jn:ng Ictioorole IIlteliiger.ce. The prott'1l!l 
is clearly no: intended "to injure ir, lome WIJ-' unjustif,able by any govemment inlcre.st." /.,tw';., 
523 U.S, at 849, Nor e&n it be Icd t~ ,.fillCl "d.lil>erue indilftre~.ce·' to • O'Jb.t&ll!ill rill< or 
such unju>tif'ilble injury. ld.:; as!." 

" 11;. CIA', ere Cootnolly «I,.."I\> wll!lll>o cu.., Q!f",,, of Ger",", ~ ("bid! '" lim> "'"l"«I"'J~ 
with 1I'.l.I 00",<>:) ... hen Jr''''l<:Ol ~it.~ =.., ::r:o"..$WI.OtS ThI. =lwi" f.:rtl:= ml""", ""y pou!b;J;17ih>.t 
erA int=Qp:.:" "",rd be Il'~':: to '00 -.bulin. l1h<itJ I»""'r, "''''P'",""" il" an insU''''' .... 1 of op;:,mkro,· 
«wIJ, $ll U.S .• 1 J.lQ (ci~" om q'JO\>""" ". ... ...., or:lltto<!; all"":;"" in { .. orlf~ m 01:0 0"""". 5la U.s >l r;, 
(op<nio., .tTh"", ... 1.), so .. to rrn4<t lIlelr .",.;IocI corutnU<n>1l1 ''''1"'')· 



We next addles! y,tcthc:-. ooOlider¢d in !igh! Of~a.1 u:>d=L~d1ng of ta:.lilio:W 
exeeutive behavior, of oorJ~ptlrary praroec, an:l of!!!e runduds ofbhune generally lppii~ to 
thl:'m, n use tIC th: enlwlced ~( .. roga~o!>!ec/'.niqueJ oonsti:u:.,; govurunenl behavior tt£ "il 10 
egregious, ro OO'.ra~U$, tllal il rr.3.Y [Imy be Slid to shock: the OO"I.:llpOUf)' oooscience,· !d. at 
847 R-8. We have not four.d evide~1;oe oftfllditiona! executive behtvior or COD!emperaI)'l'roctiee 
eith ... oo04w.iUng or CQIIdorling Ul intmop:io~ progruu car<:fuUy limit~ 10 furti'.u. yitl( 
govemmo:m inlerest and designed IQ lyoi<l <.I!lnll(:eSSU)' CIt se.'iou! harm." H,",~, in mUlY 
ronttoru, there is 1 strong tu~itiQn Igair.sr me ~ of ~ ... e lnte:Togcion \eclo.nique\ 
Acrordingly, this upe~t of the analysis ptlses al:lo~ difficult Il"".stion. We examine the 
traditio,,! IW'ToundinS ordinu;r cimino! ioyestigatioll.! wirhio toie United S!&tes, the mi8l-:Y's 
tr'&oon of not employing: coercive 1ecb.';ctue.Jn ir,Je!lig:= immog1tion;,-&nd li>e-fi.er rml the 
U:lited Stata regularly roil':!em:u conduct uDd:nakc:! by Qt.'Ier cCXJ:llries thot bears InUll rom. 
relemblu.ce 10 the tecllniques It iuue 

These tr~itions provide signiflclr.1 evidence that th, uSe of eruu.nced intel'TOg"-tic~ 
tech:uques might ".boel:: the eonte",po"'y collSo;ience" in at leut $O:n. ror;';exts. Iii. As we 
bave expllined, hov.'ever, the due prot.~ ir.quiry depend. cri:l::oeJiy on setting .nd cimltns:.nce, 
SU, e.g., i4. at 847, 850, and ea:h oftht.le eoil:t>cts difftn in i"'f"lrtnt ",ays fr~m II:: or.n,'e 
cor.3idc r.:re. Careful tonl;d<:"l.IIo~ oflbe und~in~i"gs of the standards of condUCI ~octed 
in these otl:er coot..u.., moreover, d:"'oI',Stlt~es tht ihoso llln~.,.d' .... no: comroUing: hero 
F"n!ier, IS totpl.inW below. the e.,l:anced techniques In .:ladapled from technique, w:d by the 
Uruted Sme. on its own troopl. o!b.:t un~", S:g..';flGUltly di!fe;en: conditioru. All minimum, 
this c.onf<tnll that "'" of thele tecl'.ni~ue. ""nnot b. considered to be c&!egori::aliy 
impermiuiblt, lnat is, in .0"'. wcu=.,..ce •• use of those techniques is consiSlen~ with 
"m.ditional e~e<;'Jtivc behaVIOr'" .r.c! "cont"",pot&r)' p,"cti~ · hi. ",847 r"g k exp!.ir.ed 
below. We belie".: 3Ucb tirCUmll&"oe>.,.. preser.t ~ 

Dornes/I( Crlmma! InvurigulionJ. Us. ofioterrogallon proe\ic .. like tho •• we coruider 
here in or~in>l!'f criminal inY<1!ig.~oru I<'ig1-.1 Wl'1I ·,hoc~ the wnscience ." In Rocilin , .. 
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CalijomiQ, 342U,S, 16$ (952). the SUjll"trneCou.1 r=~~a ~cinal «InvictWa y,.hertLOe 
prosea:tion introduced eviden:.e ~iIlSl the defe:ld4n: tiu.t bad bee~ obtained by the fur.:i~\e 
pumpi:lg of the defendant'I noma::h. ~ Coun conclucied tbt tile conducll! isroe "~iIOQ.:S the 
ronscie~ce" md was "too clase to tio..-racl: and !he let~." JI1 I! 1 12. Liire9r~~e, in Wlll/<r.t • 
Ulfifw States, ).;1 U.S. 97 (195t), Ite Co\ln colI$ioered • co;r,ietiou UDCe.- I Slltute tt.at 
criminllim d~riving In indj;iduol of I co~.ruMiQnal right und~ color (If Iw. The d:ionciu.t 
ruspected s'I'ycrzI peooru of committing I pmiculll' crime. I:!~ the~ 

over. pUiod of three days took fOllr rue" 10 I paint ih:;k . . 1m! used brutal 
meti>04 10 obtain I cor.fOSllion from etlcb of them, A rubbtr bose, a pistol, • 
blullt iostru"1etl!, a nsh co~d and othedmpkmetl~ were uu:i t" the proj«!. ... 
Each waJ beaten, thrntene4, l.,j unnercifJIIy punilhtd for sevml hours uatil he 
co~fe.sed 

Jd It 98.9j. The Courr chtllcte:itcd thil IS "tile clls;ic use Qf fo:-c~ 10 r:-.ok:e I "'..lI1t..rufj> 
against ltimself:' which ","<>uld rend ... the wofe"'i"", iOlrlmis!ible ld at 101. Tile Court 
oor.clll<led . 

But wh .. ~ polke Ilke n-.a,ton. i~ their 0"''' hand" lei;:e.~;ctirt$. bel.! and pound 
tr.el:1 until the)' e<>nfe". tlt ... (;.t.'l:lot be the .~ghtest OOU~t t/':tt we poli:e b.ve 
d'l'rived the victim of I rigr~ W'.d .,. I~~ ConttiMi",,_ /l is We right oftJ,~ ,~ed 
to be tri~d by I legally cor.slim:"" court, not by . Iwt;;:!roo court 

Jd.11101 

MOr< recently, in O.JIlof: >. Men/nt; . 5)8 US 760 (200,). the pohu hid que!lioned the 
pllintiff. 19"4nshot """,nil victim who wa, if, SO,'ere plin .. ,d beli., .. d he was dying At ~u. 
w~ ",nether I $=ion 1983 sui: could be m.i~llined by the plai~tiff t~.inSl [he polite d .. pit. 
tho f,c! th.., r.O charg .. had ever b.en brousht laainst the plaint;!!" :'ite Court rejected the 
plaintiff', Fifth A:nendmern Self-!.'::rimi~a!ion CI:Wse ~lIi:n. su 11 at 773 (opinion of 
Thorn.." J): rd. II 778_79 (Sou:.r. J,. conC>J";,,S in judgrn~:). b: 1"",.aMelI f<lf cons:deration of 
whether the qu .. :ionins v;Qleled tne p~.ir.tirr, ,"b'tan~>e due 1"0= rigr.ts. s •• ia. It i?9.80 
Some oft". justice. upr ... ed the VIeW tbtt tn. Cor.stitutioo wegorieaily prohl~itl .. Job 
coercive i:\leIToglltons Su id It 78}. 788 (S\e\·ens. J., cor.currir.~ b put Ind di ... nti:lg in put) 
(describing the iO:emlgation II il'u, !S "10mtroUJ" .. ~d ~sertiDg (;;at ,uch interrogation ~is I 
elanic e.>cunpl. of l \';olll,on of a co~sttn:tional right ;",pliei: in the co~cept of ordered ~b:ny") 
(internal ~uo(.ation marks omirted);;<1 .: 796 (Kennedy; I. CQncun'ing in pm lnd dil~nting ill 
part) f'The Constitution do~ IIOt G(lur.ter.UlCe In. offici.1 i",?C!ition of st".et~ pain or ~rel":~ 
for pyroose;; of ioterxq~tiQn To;, is ro'e '~k~c Fg,.",i.~..MI«.n;"~e;";S.etti-.::c::..::..,-----
!ntriminttion nallSe. the b.-.:oader gu.,'.r.:e., of the Du. ProceSl QIIlSe. or both,") 

Tne CiA progf!m is CO!lltderably less inv."ive or extt~, ItIt" rr'.Jch of the conduel a: 
i,rue in lh~se ene, In .ddition. th. govern"'~nt ir,ter=S1 It iSSIJe i, ~l~h ofth ... =e.s wu !r.~ 
gen~ ... 1 intert..'1 in ordi!W)' law enforcemem (lr.rj, in WlIl,,,,,,oS. e'I!n th~t ""5 doubtful) Tha: 
government inlerest i. strilciogly d:r:eren: from '!/bat ill! stake b~rt th'I\.lUonal securil)-'----1n 
puticular, the prot~ction of the Uniled Sm .. . nd its interests ~ai~s: Iltath:m.t Ny r~wlt in 

JJ 
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mmi"e civilian caS\llltl~ S?~cifit constitutiorW conS'..r~nts, sud! u t~ Fifth Arn~r.d",ent'~ 
Se!l-lnorim,nation CIIUSe, ",rjch providel that "[nJo penon., . ~!WI be co!lljleUed I" ""Y 
crimir.aJ =~ to be. ",itnes.l .pillS! I-.:olel(" (cmpr.&5i.1 ecdeQ), Ipply w~e~ the govern.-:ler.! 
acts to funltcr its genenJ intece.: i.~ Ill\< tnfurcem.n: ... ~d refi¢CI e>;plicit fundunento! limi:WOI'.s 
00 h"w tile gO".''Ilmeot lI1ly furtho:: t:Jlt intcrert. lndwl, tIlo'! of the CO\llt'J p"lice 
irlmogltion ~m 'p»= to b~ rooted in th'PQuciel beniftd the Set'-lnctir:.inatiftn Cl....,se ar.d 
co~cem for th fliToess ar.d mlegrity afthe llial process. fu Rodrir., for eumple, th. CoUfl w1.S 
couc.etoed ",;tn the \lse of t!".~der.ce obtaio«\ by coercion 10 b:i.."l8 about a criminll conviC1ion 
Se~ e.g" 342 U.S. 1.1 In (''DIJe p~ss Ofl1W, 1.S 1. Mllorie ~-,d gcn ...... rive principle, precrJdel 
defin;ng. and thereby confin!n8. tl:ese '!lIldud. cf cond~c! more precisely 1!lan 10 A)" t~.: 
coovktions cuo.not be cl'O\lg.i\ 100..:: by 111el00d3 thll offend " sense of justice '" j (ci:l-~oO 
omiued): Ie (refusing 1<:' hold 1M! "in or~or to convict 1. "..11111:0 police =.no: eXlfac:t by fOfce 
what is i~ hi, mind bul5an <;.x!ac:~il ill his'$temt~b~).----s.-~<llso JQ'ilion ~. [jiMa, ng 
U:S, ;H, 371 (1964) (ehu&ctenzi:;;: tl-.e inlereslll 1:1k< in pOlice ;:IIe-oog.lion =.1 IS the 
~rigtu to be tiu of 6 conviction b:.s~ ~pon I co..-.:ed eonf ... jon~); Lycm v. OiJaMmQ, :22 
U.S. 596, 60S (194-4) (t><plaini:.g thlt "[IJ c<>erced cor.fmion i, ofTens:vt to b!Sic 'Wl~l!d~ of 
jU!It;e, not because the victim h.a.llegI1 grievanct "SilMi the police, but bemlSe d«lmliom 
procured by torture are I>O! p=ises from whi:h. civilite.:l forom will i.,fcr BIlllt") Even 
o.av .. , w~joh ::tight lndictt. the Cow-:', receptiveness 10' Itlbll .... .tive due procell claim bued 
on ooaci-.-.., polic. inlerIogUion p:o.;;ti~ ;rIe$peeti.,. of wh::hor the evide= obtained was eVer 
uled .sainst the individual ;nlerrO~lted, i.wolved I.!I ir.lcrrO~ltiOtl imp!,«[ing ord:IU.')" law 
eruor=ent inlert\S\s. 

I i. 
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process w~text, t~ CQurt hts di!tln8llished th~ GO\'emn".en!" i. 
gcne",Uy from ill interest in dctzining S"~9.C',ed tmonSiS S •• 
Although Ine Court concluded that a Slatute permilti~ th i 
to 1. final o,d..- of removal but '..mo co~ld 00\ be 
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substanli!.l CO:tStiwtioDil ~~estion~ i: sugge3ied Uw il.! rCl.Ionius might WI apply to & S'.a:U:. 
WI ",ppl(ied] narrowly to ~ s:nall segment ofpt. .. jcuitrly omgerou! indiv!i;lllI.lS, ny, suspe.::ted 
terroriStS," lti. at 691 (q\lOution ml~ks 1.::1 tilllion omi1!ed) 

Aceordbgly, for tl·.~e <usoru. We do DOt beiie"~ (.'a! the !nditiOllthal emorge:; from th~ 
p<.>Iice illrerrogllion GClntexl provides cor.troUing evidence of ~ relevant el!.e:<Jti".o: m.du,ion 
pro!llbitillg use of these techniques in the ~uite diff~l C(\!l!~ ofinternJg;~ undembl 
lOlely to pr~ct for~gn t~:rorilt tt1acks 19ai~ the United Stales a.'ld in interes!S. 

U,.j~td Slares Military Doctn'm . .4rmyFltldMamla! N-S2 1m forth the milituy', buic 
approach to intelliger>ee iruerrogatiQn:s ), listf , nri&)' of Ir~emlption !~chniques rill! 
gene:aJiy in;t:>ive only vorbal and emotion.1 taelies. In the "=otl~n&! love tpjll'Olch: fQr 
e:urnple, the interroglJQ: mi;b: ap!eilt~ lovo , detlinee ~eIHo'flilsfdl~w roldim. Ind us~ 
thlITQ mdilv;,t~ th~ dc!li""e [0 coope!1l:c 1rI.t 3·15. In tto"f .. ,·up (banil) IppfOlch,""'the 
ir.t~rrogatof beha,· .. in an overpoweri"ll:WUler wlto • loa~ rod tnrea:e:oing voic~ [an~J 1T,ly 
.)"{e.~ feel the n«d 10 throw objeo"'ls a..'"roSS the loom to ~,eigbtet1 the [de:.ainee's] impianted 
ree!ing3 of feu," !d. ~t 3· 16 The FltIdUar.-,Jal rouMeIHr,1.l ~[g),ut ~,e must be toke., when 
[using this tech.~;qu~) so Iny lctio~s WQII!6 DOt viol, .. the prohibition on wercion .nd WU\S 
conl.J.ined ;0 lh~ GPW, A,-tids 17" ld, I~d~ed. from th~ OU=, the Fi.1d Manual expl.in, rut 
1h~ Oenev: Convem;Q;u -ano tiS po:icy ex;>re>lly plohibi: actS of viole~ce Or in'jmidlt;~n. 
In<luding phYJk,1 or mcntll ,olt\lrc, threau, i!l3\llts, 0: exposure to int.umlue lleatr., • ..,! as. 
m .... n! of or lid tQ interrogation" [(t. l! 1-i. ~ prohibited letS of physical u.d mont.1 toJUJre, 
the Field M"n~e!li$!S "[f)()(ld deprivation" lfld "[ ajbnofTMi sl~e;l depnvll,on" rospec!ivel j iii. 

The Fldd Man.a/ provides e,"idence "oftrld:!ion,! exeet>:;ve bd'.aviort .nd] of 
cont~mpo'n)" practice," LAw,-s, 52:> U.S. It 847 n.&, but we do no! nnd it dispositive for se-'oro! 
nasonS. Mo,t ob;';owly. IS the '!tId Mamlel m.lk.s eloa:, tne approach it embodies is de.l:gnod 
fQr u&ditional armed connrm. in portieuln , oonf,ic!S iovened by (r.e Gono", Conv~nli o,.! Sot 
Fi~/d M=I U-51 01 1·7 to 1.g, U' ,,)so iii II iv·v (noting thIt blerrop.tion:s mOlt oomp ly 
with tl!e Gtnevu Conven:i"". an~ !he Uniform Cod. of Mili~11)' JU$t; "~) The United Stlt~, 
however, h .. long resisted effoN tQ e>:t end the p<ot«rions of~". G."on Convenuons to 
lerrorim InQ Qth<1"l.lIIb"i\Jl oomb.:lfl!l. Iu Presidtnt Rap" .'[ated ",h." the Unit~d Stile. 
rejected Pro'.ocoillO the Ger':"l Conventio:u, tl!. p-osition of the United Slltes i.s that it "m,at 
not, and n«<i not, give recognition z.nd pro!ection to lerren.: gro~P! If ~ price for pros'''!> i.~ 
hUIT.Ir.;tuian law H President RO::Ald R~1ll, Leiter ofTn.: .. mittal to the SULlte ofProtoool n 
.ddit;Qr.al to th~ Geneva COn\'enIlOnl Qf 12 August 19'9, concluded at G,,..,-a en Juoo 10. 197; 
0111.29, 1987). Prerid.nt Bu,h, ","'oover, Iw up/only eetefr.\;~e<! thu the <nne", 
Con,'.nl;on Relative 10 the TrC3l"'~II: cfPri.l<)r.en QfW at i GPW") dOe! not apply to the 
",.nitl w'lr · 1 Q'"d' ~ •• " -~, ",'o~1Ifloe rl f '1 R u Ii . . " ~. m r"b,~e"~, t. """"'n~ rWlmtm-O;CI 
Qa~da and T"/lba,, Vt/a/me;.1 I (F*. 7, 2002); uo a/<" M..""ora~d·Jm fQr Afo-:no R 
Genul'» Cwe'r] '0 'b- p,"l'H •• , .... ~"'" 'Ua)neTf.;iietle:al euj~'iI!I, Oijiinme_t Q: 
Def~nse,.frQm Jay S. Bybu, A!,iSla~:. Attorney Ger.m!, Office QfLe;a] Counsel, lk" 
J.pp/u:~nor. ojTrta!u:.r ar:d I"cr..-! 10 c! Qaub ana TflIib"" De:oinus tt 9·\0 (lIn. 22, 2002) 
(ClI:plllnmg Ihal GPW ~Q~ not apply to no~ .• "!e actQ" !u,h LI II Qlda). 
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We think tIu.t a policy premised on Ihe lpplicability or the Ge:!en Conventio~..$ wi Mt 
I"'-"P"rting tQ biod 1M CIA does no: <:Q:uUtule controlling evio':D.cc ef e:co;..cve tradition I.,d 
<:Q:lter..POnl'Y practice with respect to l!rI!radiliom.! a.'T.I.ed <:Qclii~ ~~ thQ,e treaties do root 
Ipply, whete !he e~.my flagrantly \'iolllO$ the laws of \>ill" by lec;retly ~ru.cCng civilian,. aM 
... ·he ... e the Ur.i!ed State, =.:>Ot identify Ihe coerny 0' p~~ r..$ all:!.~ well! acrurlne 
intelligence. 

Slatl D~pamn~1 P.lports. &.eb year, in t!x: StateDepaltIllent', Cwntty RepQI1,on 
HUmin Right. Pre.etice., the United States rondemNO coetci,~ interrogl~on w:hniques 1lld oth<r 
pnletiees employed by other eotInEries_ Cem.in of Iheu.;hniques !he Unired States las 
condemned lJ'ptat to ~1I some rewnbl.."ce to S(l:ne oflhe CIA int=ga!ion teebniques. In 
their dileuuion of Indonesit, for ~le, the reptirts ~![ u ''[p }sychologi~ tOf\Ufe" C(lnituCl 
lhat involves "food and sle<;> depriV1.tion, ~ 1>-Jt give M Ip;x:ifi: i.~fomlltion u to what the:;. 
teehn1:;ues twolve. In their dLlrussion ofEmt,·tlt~ reflOtU f."'lIr~rr.ClhOi!iOftorn:ren 

-~$ttIpping lcd bii:ldfolding ,.jc:iml, $Ilspendrng victims ('Om a ceilini or doolfrtCle lI.ith feet 
jus! touching t~ floor. ~ating ,.jetl"'l (wilh vlnow objects); md dou.ing victims "'ith CQId 
""Uer," 'Su aisc, '.g" Alg~ria (de!::ri~ins tM ~chiffon" m~c~ 'which bvolves ·~Ilcing a rag 
wenched in dirlY wat...- in someon,'s mouth''); lrau (eooruilli sleep deprivation LI eith~ tottUl"' 
0, leVel. paroMr lb~); Sytia (disClllling sie{p <:lq::.nvation an:! "n.ving CQld ",~er ltu-Q,." on" 
d~W1e~s ItS eith.,- IOl"tW"e Of ~iIHI"~t.'t!e:;ti. The S:ateDeoart""~t', inclusjon of nudity. W!let 
dml";ng, lleep depri'..ation. u;d f:lad d=,:lrivation Imong t/:; co.".ducl i~ CQ~de1T.ns Ll significant 
and provides lom~ indication of In ex. ,.'mjve fCIe;gn reiatioNO mt!ino, I;Onde.'.'"~ing the use o~ 
th.se techniq~es " 

To ' he e~en: thoy mly b. r",,·a::!. ~ow.ve'. we do nO! ~i; e-ve that the "ports provide 
t-;·idel>C< thlt the CtA int.rro~Ltior. progrtm ".hocb Ih' =~""'PQ"""1' co=i=." The ,e;>Qns 
do not gen .... lly :o,=\:, On or provide precis. description: ef individ~lI ir.te!TOSltion tocluJi~"es 
N", do the repw!s di,cuss in any ~<lail the C(lme~t. in which the techciques ... used Fro:n 
wlnt w. gl .. n from the '<;lor.., how .... ", it .p~.atl that the eon~em"e<! t.chlliquOi I re often p ...... 
of. c.ourse of conduct tha: invo!ns lecbr~~u,,", lnd i~ IllIdemk .. , in ""Y$ (hilt bear nO 
r~ .. mbla~ee to the CIA interrogalion prog,",lI". Muclt of (he c.on:!':r.~ed «",dUel goe~ f~, 
beyond the CIA lechniqu,,", tnd woul ~ . 1::10st eeminty COnSlltute torture \!!Idee Uruteci States 
law. Sn. t .g.. Egypt (<:liscussing ·.u.~nd;ng "ctims from a cding Q" d:>erfnme with f~just 
ICuching- th~ flaor" and "beuing victims ["'Ib "mow objeetl]"): Syria (dis,"ming flngr, 
~Iti~g 1M st-;·ere bellings); Pili:;:tn (be.a:ings, burning- with g~rettu> electric sl\ockl; 
Uzbekimn (el.elfi, shock. r-.pe, s=al lOOse. beatings) The co~~e:n.'led C<J/M!u<:t, moreover. il 

.',-n~~.~.'":"",~m",',',';'":'~',',',,'" ",'j,.,;,",'j'"Ii;y unl i~e the CtA·s Fo, ex.ample. Lwon:si. securit), forees 
; o!1lerto .edt 

~~~--;C s' :.; 

_ ,~ w. =rn'" ~':ala .. mo::: .. 0: ttplon:a<)". the United S,.I<> ""y fo' .... i=!USOIlS io. ,..,;= 
Cll=O!S c:.:.J ",,0(.'>« r ... ti"" 1<1 I;"=J :'1 p<1~ Ih.tl ""'1 in """" ~ "><mbt, """~"" in \Oh::l1lho 
Uoitod 5:.~" rmlhi "' "'".,. C1/aJ1nru..'lC<S "'~ «rv<nlJ .. <:(h.....,,,. Dtplom.>~o «J otiOll$ ""1.\ ""'" '0 
fomp <O<lTt\rl:s .," <>O! "H obJ .... ".~= 0: llnited SUt" <X""'~"', PrL'"\j", ... 'l<! wJS "'.or 0. ,I 0 .. ')' ti:u",<l 
,,1<10:1= tt:rt. 
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\!$e<l only u n=my to proI«:t aSlinst gnve tarorUt thruts or for a~y s:mihrly ,;tu 
govemmu! inlcrem (Of indeed fur any ltgitirnate go>=.e,~ itoterest). On the oontri.1', l:Iu~h 
of the aU~ed ,blUe; ~i~CU5!ed in the reports appears to mvohre either the indi~.nll'jlllte ~l¢ of 
for~, s~e, t.,., Kenya, or the ta.'gel:ng of <;ritics of the goven:.mell!, su .... g., Uberil, RWlI1dt. 
And tMre is ceru.inJy no imiic.a:ioll th.allhese COIInnia ll'ply careful s=.ing proe.edura. 
medical monitoring. Of 8.:!y o[ the o<.h.,. nfeguan:1$ required by L~e CIA imerrogatioD propvn. 

A United States fOleign «Irions IIldition of con:!emrlir.g l~, the indiscrimintte use 
of force, the u •• offorce oglirut the government's ;JOlirical oppon~lI, or the use offorce to 
obtain confessions in ordina.")' «imint! cues ")'1 little >boot Lie propriety of tM CiA', 
interToglltioo Factites The CIA's Qf"...fullcreening procedu,es a. .... designed to ~..\Ure thzt 
elr.anced tecl!.~iGu"'l.,e used in lr.e relltively few inlerrosuiOl'.$ oftellOMs ~"!lo ue beJi ... ·ed to 
po:ISU1 vitti, actionlble ir.!eUigence that :nigh! " 'en: an mtck <gUnr. the Unite<! States 0{ its 
itteruu. The CiA uS.Ul'.llJ,I)eed.le~ques only !O tbe~t r=o:-.ab!yberreV~rDe::e.!SUY to 
-o\itaii1lhemfonntlio~ tnd tue.! ~t I:'.r~ to lvoid ir.fli:ti~g levere p&in Of Ittfe:i:lg or I:.y 
It.tiog or ~rJle.;ess&ry iwrn. In ShOll, tho CIA progrtm i, rl<;lignod 10 subject detain~' to no 
mOre Cures. than ;, justified by the Go"e:umelll', ir.tues! in pro:ectillj the Unitid Sllt~ from 
furth.",.tenorut m.cks In the" esstlllill resptcU, it d:ffrn from Ihe ",nduel oor.<!e"",td", the 
SUle DeplJtrr.enll"<:por\' 

StJIE Tram"". There is .110 evid.nce thll use of the!e ted-.niques " I~ rome 
cireuYll$Wl= co:uisl.e<11 'l'mh exe""tiv.!raG~ion Ind pn¢lice Bact-. of lhe CIA·,."hIOCOd 
interro.,ation techrJque, r,.s bee~ Idlpted from militalY SERE ~.Uli~g, where the techn;"" ... 
ha"e lQng b-eer, useoj on OW" own troops Su Ttc!tnilj'.Jo; 016; lG R.pon 1\ 13·14 In rom, 
insta.~ns, 11' .• CIA u,e, .. mll~er rorm oftbe technique 11\111 SERE. W lief dOllling, z.s ~one in 
SERE tn.irung, involves complete iml:lo:n;on in wato( Ih.t tn.y be below 4O' F s.. ftcJv:fa::u 
.. : 10. 'This ~1~ecI of SERE I"ining is done ""uide with Imbient lir temperatures .. low,; 
W'F. S" id. In the CIA Iecl./Iiqut, by o<'!~.trtst, the dotain •• i'.s;tlouhe::! witb Wlter lhAt i\ r,eVF, 
~low .1"F and is usuilly Wlrmor Sf. ,d Fulth.r, Imb,e"1 tir t .. ..,. ... eatu,es are ~ever belew 
~<F S.~ id. 0-.!-.e, teehni~uel, ho.",. ... ~, ue ~~denjlbly 'llOree:a.rem.. 1.1 lppJi.d in the C!A 
IOlmogztlon p;ognm. Mos< notably. tae W1.to~rd is IIsed quit. s,,>ringl}" in SERE trl.irri~B-
3t mor. tv.., li",es o~ I tttin~. fo' e:·",ost40 seconds uch Ii",e. Se. rd. I! 13, 41. Althou~h the 
CtA prob~m IUthOrn:es wlterbcl.l"~ use only in IIIITowci=mHlnces (to d!to, the CIA hIS nled 

the wlterboud on oruy lii~~';~~':"~=~~)'1"1'~'!"t'"j'jb1'1'",~:dl' ~'~;~;~~[j~ii"i"i'i"iOi"[',"~ day of up to two nours. Du~ e I(lsion, water 
or lo~ge' (but r.ever more thin ~ O .=ds). In 
~p to twelve minu~ ofw~{t: li:i 
uled On ao many U five 

~-lj\~T",~ ~_ 
id.et91 

In addition.!$ we ban explo.ined herol' 

lnciividutls undergoing SERE triini~g Ite obviously in l very different s;tullion 
from dewn.es undergoing in!.rrog.~on; SERE tainees know it is part of I 

To~m/~,9'6."" 
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TOP;d'RET/ __ ~ 
I.r&inir.g prognm, oot I real-life inlOlTogltion regi:Dt, lI1q pr=llllably know ii 
,,;Jllasl only a short tim~, ~r.d d:er pr=mlbly h.y. O!.SSIJran~s that they wiU nOI 
be ,ignifica.'tly ban:led by th~ Irzining. 

TtchnilN~ It 6. On the other han~, Ib~ interrogation prog,-ml we toosider h:re furthe."l' the 
Pl~'\1 ir,lerm of tile U::ilod Sun~ in the security of the Nl:ion more immodi&!ell uwl 
directly than SERE training, which seeks \0 reduce the possibility tf.l.t Uriited Slates cilitary 
perronnel might rev~l infom&tion!hal could ham! the nllio~ S«Urily in tho ~.nt theyliC 
captured. Aslin, 1J".llysi. of tile due pro<:eS1 'I"~tion must ply c.o.."efi.ll.ttention to Illes. 
differences. But ~- CIII <Ia"" It Ius: O~e conclulion from the ClCi:tmoe of SERE lrair.ir,g. USe 
afm., tedmiques inyolvN io 1M CiA" i~t!lIDg'ltion progrlr.!{ot a~ leal! the .imil..- ledmiquel 
from which L~es" have hen It!.o.Pled) Clf"k'1Ot b~ =idere<i to b. w:<gorfcol/y inronll~~nt ",ito 
·'nditiont.! e)tco;utin bdavior" Ifl~ "con""'w!yy p~.gu:dle!l of COntext!.'. It follow! 
t!iu use ofth.te tecllniques will oot mod:: ttlt conlcie"ct in II leut lome ,iro,)""tanoe$. We 
believe thl1 ruch drcumstl1l= exist r.e:t, ",tu, Ih~ lecr_'li~~es Wt \<Sod &glin.! ur,l.wful 
combaums who dttibetately and 5'Oft~y ltlaa civilian:; in In u.~trlditional arm<:d co:UiiC! lr: 
wh,eh ir.t~lIigen~e ;. diffi",ltor Hr.jxlIIible to collw by otho: ,,".ue.:; aod.i, e$S~ntiIlIO tho 
p'<IIectiero ofthe United States;sn:l it. intu~a, ...-here the ted!rJquellte used only w,,<n 
neeesury and only in tr.., interrogllion. of key terrorUI le3d ... , reason>.bly thou~11O r.avc 
actionable intellig~ce, Uld wh::-c every cr.-on i. m.d. to ,,"';nim~ unr.ece.slU)' suffering 'nd to 
a~Q;d (dljaing ~gnifi~nt or luti'g harm. 

Aooordingly, we conclude that, in ligm of "an undmt£nding oftraditionll el(eClJtive 
beh,vioc, of eon:e"'P<:>r"'1' pnct~e, and ofL'~ r.anduds of bi&me generally .I'plied 10 tl"",,"," tb~ 
use of the enhanced ir,lcrrogalion IKhniques in the CIA mterroga.tion pmgnm II we und.mw,d 
it, <ices col ocnn,rute gover.:rr.em beh.!.'ior Wt "i. '" eg'e8"io~l, 10 ou!ngeoul, thlt i: mlY fairly 
I>e ... id 10 shoek the contempora,y conscie~ce' u-":', 523 U ,S 11 8H n 8. 

c 

For the rusoru; IUled, "'"e conclude (nat tbe CIA int:m:g.uio~ tech:liquel, v.oi!h !hetr 
czreful scruning procedure! a.~d ""dici! monitoring.. do not "shocl: the conscience." Gi'-en t1-.. 
rcluive PlIlC:ty of Supreme Court precedent li'I'lying Ibis test" tll, let alone in In}thing 
roterebhng this setting. u will u!he comeltHpecific, faei-deptt~er,~ a.,d lomcvillal .. .:~je>:li ... e 
r.:.ture of' the ioquiry, bowC>"tI, we Ct.".not predict with confidec.ce ti".lt I \1OIIrI would agree wi:h 
OUt C<.In.lusion Wc belie>"e, ho~;, ... , !e.lt tile ~ueluoQ whether the CIA' I ealw;eed 
intenoga4oo IKhn:ques VIOlate the lub$l.I~tiv. Itand&rd of Un, ted- Statu oblig.tions under 
Article 16 is unlikely to be "Jojeet to j~dici.1 inqui!)'. 

" In~iU""-. 111< bot !hit L~:!j·,-i~,ol • ..,!un:.riry uMal' L'>< t«"b-J'l"OOI I: SEP$ tn.;";" "I"'""'uv~ 
S .. f,rolli:o"pi • . A~,""" JSl U,S. ~ll , 435-l1 (J9j7) ~ ll:al p<»plt ... .lo.~1 '-o~J:lt ... dI1'UO" t/'Ie!:"bt<>Od ,e 
be <In.,," and """01"<::,,, tI'.Il bvolunta..,. b~ !:>to", do« not "!bed ~." :0""';=1. 



L~ dependently. the Selllte's re!en'ltion. Bul .. 'en ifilii! w ... e 1m ,lw (irldeod. O\"' .n if it were 
fal se). Art!:!e 16 itself tu.< 00 do:tl~c legal . /fee:! beca",e t~e Ser.tte IUlc.hod .. ao.'l-!elf· 
execution declantion to i:s resolutior. of ratifi cation. Se. Cong. Rec. ,6.198 (1990) ("the United 
Sm •• deda.--e. ttc the provi!ions of Articlts 1 Woug.~ 16 of the Convention Ire nO;: seli
exec:m"'i(), 11 iI well ,::t:ted th.!1 non-,elf-u erulir.s tleary ~rovi,ior.$ Mca.a ooly be ,"-"creed 
purnta.'lt to kgislation to can)' !herr, into effete 11"111111")' Y. Ro/;ermm. 124 U. S, 190, 194 
(laSE). ~u olsi:! Fosler ~. N.l/.wn. 27 U.S (2 Pet.) 253. 31 4 (1 g29) ("A trwy is In ils ~lture , 
eontrI.Ct becwceo two nation:;. not a leg;,IOIive ,1;1. It d~, 001 generally e ffeo;~ of m eli, the 
object to be teeomp1isned. " but " camed into tx"""lion by the sovereign power of lb.. 
re,po::ti~e puti., 10 tile in=em "j. One impliC-'tion ofche fact that Article 16 il noHdf· 
o:Jteo.tting is tht~ "itll respect to Article 16. "lhe coons NVenolhioS' 10 do 1tId tan gi"e no 
redr=," Head Mone)' Cast'. 112 U.S 580. 598 (I BS~). Al one C()<lrt rewrtly ex,>la!oed in the 
eonltxl of !be CAT it5ol~ ·Tre.ti~al a.'"l: oot,e!f-exw;tiag do /lOt ~rffi' ;ume;ally· 
ufurce~~te right! uoles.; they ~e firsl given dfecl by imp~emen:iog legisl.uion," AUguslt " 
RMg<. 395 F.3d 1:D. 1 J2 n.7 (Jd Cit. 200~) (citations omitt~~) Be=e (,,·ith perhaps O~. 
lI .. row o:Jtco;>tion'") Arti~e 16 h"l not bu., legist,ti"ely i:npbnen:ed, the iMe",e:at;on of iu 
rub. tlmive sta~dard is unlikely to be subjo:110 j<ldi~;o.l "''l''ify.'' 

• • • 

S .... d on CIA ... ,ur~n" .. , we unJemand IN! the CIA tr.:~lTogl!ion program is nol 
conducted in the Uni~d StIle! 0' ~!errito:y ur.der'fUnited Stll" ] j uri~iClion. ~ and Ilw i: i. no: 
luthorized for USe .gainst United Stares perscr.3. Aecordl!lgly. "". conclude 1113.1 Ib.e program 
does "Ot implicate Anic:l e 16, W. ilio conclude that Ihe CIA i~:..-ms~tion pmgrw. l>lbject 10 
;~ ca.-efu! screening. Jimiu. aDd medical monilQring. would nO: ,·iO:,I. the subSWlrive 11L-.da."ll, 

" A10 ooted.~ Stoti.n lOll oW.'ti, u.,. 109·1\ p<""i~ .. WI "INoo< cr (he ft:nd> .... ,-opNlod Of 
<JIkr.ooi>:< .. ,,1< • .,uI2!>!e 0,' !hi< Ac. sb!J t>< <bI.,.led .. "~""'6o<l to M;ecl aq ptrSOf1 inthe .ccnod1 ~'.r.6<:: 
,I:.< pIop,::aJ <ontroi ofll>e \)!Ilt<d S'm. t, . c....!, Inhu....,.., ., d<",d:r., ~C>.",,'.lOf p""".hmern \h>, " 
~foW~i'o.d by tl>: Coo,tn.~o .. I ... ". 0: ~oo!!'" of~'" Uuilod S,,,,,, · To 11".' .<1<:11 C!'j, OW"",",u= rid..
jm~!"","" At';::), 16. it en.alOl. r= "'" 4:.,.s:;, 10". oIllip!ice "'" '0 ~d !Un .. '~lodl:l'.O:' PIt.>Ii< 
~ .. I(W-n f>r ""n4":1 that vbl.,.. .... "':1. 16. nu. .~atio .. , rid«. ~'''''~'''' ;, \O"JJ<,IJ 10 ,<NIl 1l: p::i;io1 
'rlqrtUll<:<l 0: Aniol. 16'f Nhsa:.:M ..... 6rd, <,,,,,,,, lldou no, """" prl .... " ri,"' of .:tioo. $< •• •. , .• 
AI":a1l<i<r". &'>do",l, l12 U.S 17l. 216 (2001) ("l.iI:, OI1btwtti,·, l«!mI-!> ... i:s<lf. prt .. " tiJOO of . :Iion to 
0II!0= [~ 10 .. """,be =at«l by ec:,,,... "I; ~.Ji<h"'Co",.cl <I All"" h_~, vm . • , ~ 'r <lff<'-'I- ~ 
Ur~"" D ...... ~IlQ F.M IOQ. IOn(l<:t Ci •. 19'9)) r= b>.v. be .. "'I"" ...... ". c-.!", 00.","";0",1 """"I" =-air 
pri''I.!e ri",,, m:!o: "I'I'-onpriodonr o-asur-.... ) (<:01.:., C<:lijc" ll ••. .51<"., eM, 'll u .s . m (1111 )). 

" Akh><p the int ....... a:.'" of Ar,i<I. 16 i, .. "1kdy 10 too: ~Jl>i<el I, joJ&oia! ;"q.Ji."j', il ;' ""o<c,~:. 
!hal • <x>u:t r:>i,,'1: l.'1on:p< 10 .<ldten su!><Ut.:h-. 'l'J«lJ"'" "'",j"' ..... FiM A:::,"ci::.e<:I cr. (0, =n1p!', ~'>e Uo""; 
S~". -&hi • or.J"" • ..i:1>.I oo~victi"" 01. hip "'~ 4ou<oet- itt '" AIti<k m~, ;: th< U .. ,«! Stal<l osir., 
.... ,d<= :!lJl b:l b<o:. 00Ui"-'<l f"", the<iell:>:: Wwgh!he 11>< 01 , r.' .. ".ood ±:i=~'~"" l<Ctrlq=. 
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applicabl~ (0 ~ Unito:d Swes ur,der Arti~e 16 even iftl:o~ s:;(!;datds exttllded (0 tl:c CIA 
int=gation program_ Giwn the paucity of relevant prec«le.~: l."ld tbe .Itlbjec:tive n't\:re of the 
inquiry, howeW". we CI.:Ulot predict "ilil CQr.fid~noe whtth .. , CO\1lt would a;r.ee wi!n this 
co!ll;lu!ion, fuough, for t!:e r=o~ erpl~cd, the qu~on il unlikely \0 be subjea to judiei.tl 
inquiry. 

• Plwe let us mow if we may ~ of funher ~i$"'!n~ 
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